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Chapter 5: Interpretation of the IBA Rules

§5.01. INTRODUCTION

The success of the IBA Rules is remarkable.'’ Their acceptance by
the arbitration literature is exceptional.'”’ They are considered to be

‘an internationally applicable standard’'” or ‘best practices’"’ by
leading commentaries.

More importantly, they are frequently used in practice."” In a survey
conducted with 173 practitioners from 30 countries, 43% stated that
they used the IBA Rules in nearly every or most arbitrations by
reference to a procedural order or other stipulation and 42%
indicated that they use them in some or few arbitrations.'”’ The IBA
Rules are applied irrespective of the legal background of the parties.

The IBA Rules contain several undefined or only partly defined
terms.'” Contrary to the view stated in a leading book on
international arbitration,'” the provisions of the IBA Rules are not
‘self-explanatory’. The IBA Rules and the Commentary of the IBA
Rules of Evidence Review Subcommittee' ' neither define
relevance to the case,' '’ nor materiality to its
outcome,' </ nor the expression ‘possession, custody or control’,
nor the ‘unreasonable burden’ to produce the requested documents.

Furthermore, the IBA Rules only partly define what constitutes a
‘narrow and specific requested category of Documents’.

These broad terms are both a blessing and a curse for the IBA
Rules.' " On the one hand, the resounding success of the IBA
Rules would not have been possible if they set rigid requirements.
Flexibility was the key for the acceptance of the IBA Rules.
Paragraph 2 of the Preamble to the IBA Rules holds that: ‘The
Rules are not intended to limit the flexibility that is inherent in, and
an advantage of, international arbitration, ...".

On the other hand, the interpretation of the IBA Rules is very
controversial. In a recent unpublished' '’ arbitration case, one of the
parties submitted a document production request of one hundred
pages while the counterparty submitted one consisting of a single
page. Both parties were represented by major law firms. This
extreme example shows how differently the IBA Rules are handled
even by experienced practitioners.

The approaches adopted by arbitral tribunals on the extent of
document production under the IBA Rules differ considerably. For
example, two English practitioners observe:

Some arbitrators will accede to requests that are
almost tantamount to a common law-style discovery
of all documents potentially relevant to the case,
whereas others will be wary of requests for anything
other than very closely circumscribed categories of

document.
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This makes it very difficult to predict the result of the application of
the IBA Rules.' '™ If it cannot be said in advance, with a reasonable
degree of probability, whether a document production request will be
granted or denied, the value of the IBA Rules is reduced.

This chapter offers insight into the interpretation of the IBA Rules
and aims to assist counsel and arbitrators to find their way through
the jungle of opinions. By way of comparison, other guidelines such
as the International Centre for Dispute Resolution (ICDR) Rules as
well as the International Institute for Conflict Prevention &
Resolution (CPR) Protocol on Disclosure of Documents and
Presentation of Witnesses in Commercial Arbitration (CPR Protocol)

are briefly addressed.

§5.02. OVERVIEW OF THE REQUIREMENTS OF DOCUMENT
PRODUCTION

Article 3(3) IBA Rules prescribes four requirements for a document
production request. Simplified, it can be said that the two main
requirements refer to the specificity of the request and the
importance of the requested documents, while the two other
requirements refer to the access to the requested documents.

More precisely, the requirement of specificity can be fulfilled by a
request for specific documents or for specific and narrow categories
of documents.'““/ Moreover, the requested documents must be
prima facie material to the outcome of the case (Article 3(3)(b) IBA
Rules and Article 9(2)(a) IBA Rules). The requirements of specificity
and materiality might be seen against the backdrop of the
prohibition of fishing expeditions.

Furthermore, it is required that the requested documents are not in
the possession, custody or control of the requesting party or that it
is unreasonably burdensome for the requesting party to produce the
documents (Article 3(3)(c)(i) IBA Rules). Finally, the requested
documents must be in the possession, custody or control of the
requested party (Article 3(3)(c)(ii) IBA Rules).

In contrast to the 1983 IBA Rules, neither the 1999 IBA Rules nor
the current 2010 IBA Rules exclude the production of internal
documents (see Chapter 3 section §3.04 supra).

Article 9(2) IBA Rules provides several exclusions from the duty to
produce documents. In brief, a party is not obliged to produce
privileged, confidential, lost or destroyed documents. Furthermore, a
party has the right to object against unreasonably burdensome or
disproportionate production of documents.

The issue of adverse inferences (Article 3(5) IBA Rules) is covered
in the chapter on sanctions. Judicial assistance (see Article 3(9)
IBA Rules) is excluded from the scope of this book.

§5.03. THE CHALLENGE OF ELECTRONIC DOCUMENT
PRODUCTION

One of the new challenges for arbitrators is to deal with requests for

the production of electronic documents (hereinafter ‘e-documents’).
Compared with the production of paper documents, the

production of e-documents presents additional difficulties.

E-documents have significantly raised the volume of business
documents. In addition, such documents are often widely dispersed



(see Chapter 5 section §5.13 [A] infra). Such burden entails the risk
of deterring users from international arbitration.'="’ By contrast, e-
documents are a valuable source of evidence, which should not be
ignored.'“” Parties use e-mails to exchange drafts of contracts,
discuss technical problems and admonish the other party for alleged
breaches of contract.

Owing to the increasing stream of electronic communications,
businesspeople are often less cautious when writing e-mails. E-
mails may contain information that the concerned individuals would
not have disclosed in a formal letter.'“”’ It is obvious that such
communications generate the interest of lawyers when it comes to a
dispute.

When deciding on the production of e-documents, finding the right
balance between the conflicting interests of efficiency and the right
to evidence is a particularly difficult task for the arbitral tribunal.
Considering the volume of e-documents, the question arises under
what circumstances the production of e-documents reaches the
level of an unreasonable burden (see Chapter 5 section §5.13 infra).
Another controversial issue is whether a request for categories of e-
documents can include search terms (see Chapter 5 section §5.05
[D] infra).

§5.04. GENERAL COMMENTS ABOUT THE INTERPRETATION
OF THE IBA RULES

Originally, the IBA Rules were a compromise between common law
and civil law.'“” This historical background can be helpful for the
interpretation of the IBA Rules. Still today, the IBA Rules build a
bridge between civil law and common law practitioners. Therefore,
one-sided interpretations of the IBA Rules need to be rejected. The
room for interpretation left by the IBA Rules should not be abused to
reinterpret them as civil law or common law rules.

However, two authors consider that the extent of document
production under the IBA Rules is similar to that under English law:

It has been observed that document production under
the IBA Rules is narrower than discovery under the
FRCP in the United States, similar in scope to
disclosure in the United Kingdom and broader than
disclosure in most civil law systems.

While it can be agreed that the extent of document production under
the IBA Rules is narrower than in US court proceedings and broader
than in most civil law proceedings, the basis and sources of the
comparison with English law are not clear. The authors provide no
detail as to the extent to which the IBA Rules and English law
provide a similar extent of document production. Rather, this seems
to be an isolated opinion.

It is difficult to maintain that the scope of document production
under the IBA Rules equates with that under the laws of a typical
common law country such as England. Rather, one of the principles
laid down in the Commentary of the IBA Rules of Evidence Review
Subcommittee reads as follows: ‘Expansive American- or English-
style discovery is generally inappropriate in international arbitration.’
Consequently, a reasonable interpretation of the IBA Rules lies in
between civil law and common law.



The nature of the IBA Rules as a compromise is also reflected in
the applicable principles. The intended characteristics of document
production are mentioned in the preamble, namely that the process
should be ‘efficient, economical and fair'. The principles of
efficiency and economy on the one hand and fairness on the other
are in tension. This antagonism is a key issue in the interpretation
of the IBA Rules. For every requirement of the IBA Rules, the
conflicting principles need to be balanced.

According to the President of the IBA Rules of Evidence Review
Subcommittee, the 2010 Revision of the IBA Rules was guided by
the conservative maxim: ‘If it is not broken, do not fix it.”""" There
was no intention to make radical changes to the 1999 IBA Rules.
Therefore, the 1999 IBA Rules are still helpful for the interpretation
of the current IBA Rules. In cases of doubt, the current IBA Rules
should be interpreted in line with the 1999 IBA Rules.

§5.05. SPECIFICITY

[A] . Introduction

Specificity is one of the two key requirements of document
production. This chapter examines the degree of specificity of
requests for individual documents and of requests for categories of
documents. It also analyses whether e-documents must be
produced under the IBA Rules. Moreover, it explores the much
discussed issue of whether requests for categories of e-documents
can include search terms.

[B] . Specific Documents

In the first alternative, a document production request is specific
enough if it contains ‘a description of each requested Document
sufficient to identify it’ (Article 3(3)(a)(i) IBA Rules). With respect to
this requirement, the Commentary of the IBA Rules of Evidence
Review Subcommittee simply states: ‘The description of an
individual document is reasonably straightforward. The IBA Rules of
Evidence simply require that the description be “sufficient to

identify” the document.’

Compared with the controversial interpretation of a narrow and
specific category of documents, it may be true that the
interpretation of a sufficiently identified document can be less
problematic.'”” Nonetheless, the interpretation is not as
straightforward as it might appear at first sight.

No abstract rule determines what is sufficient to identify a
document."” In particular, a document can be identified by its
author, recipients, possessors, date or time frame of
its establishment, title, content, type (e-mail, minutes, etc.), file
number or storage location.

If a party indicates a file number, this alone is normally sufficient to
identify a document. Similarly, it is usually sufficient to identify a
document if a party requests the production of a document to which
reference has been made in another party’s submission orin a

document already submitted into the record of the arbitration.

The requirements of a sufficiently identified document and of
relevance should not be mixed. The only issue in relation to the first
requirement is whether the document has been specified in a way
that the requested party can identify it. There is no connection



between the two requirements. By contrast, the requirement for a
narrow and specific category of documents has a link to the
relevance of the requested documents (see Chapter 5 section §5.05
[C] infra).

The following example illustrates a request for an individual
document, which this book considers to be admissible under the
IBA Rules."”"’ A British Virgin Islands (BVI) company agrees at the
beginning of 2013 to sell the shares of a Russian company to an
English company. The purchase contract is not executed. The
English company suspects the BVI company of having sold the
shares for a higher price to a Cypriot company and claims
damages. In the arbitration proceedings, the English company
requests the BVI company to produce the purchase agreement
regarding the shares of the Russian company which was concluded
between the BVI company and the Cypriot company in the first half
of 2013.

A procedural decision published in extracts in the 2006 ICC Bulletin
(Special Supplement) required document production requests to be
highly specific.'” The arbitral tribunal was seated in Switzerland
and composed of continental European arbitrators.'”” It gave the
following explanation:

For example, the request must describe the kind of
document, identify the authors and the addressees,
cover a narrow time period, describe the contents and
the other characteristics of the document sought and
in general allow one to foresee precisely what

documents are responsive to the request.

Furthermore, the arbitral tribunal made the following example of an
admissible document production request:

Pursuant to ... the Terms of Reference, the party
could then request production of the minutes of the
board meeting by specifying in its request that it
seeks the written minutes of the meeting of XYZ
Company’s board, which took place on XYZ

date, was attended by Messrs. X, Y and Z, at

which meeting the board made decision XYZ.

This arbitral tribunal imposed higher requirements than the IBA
Rules. While the IBA Rules require that the request is specific, the
arbitral tribunal required that the request is highly specific. By
comparison, an example of an arbitral tribunal composed of
European and North American arbitrators that required a ‘reasonable
degree of specificity’ is also cited in the 2006 ICC Bulletin (Special

Supplement).

Furthermore, the example given by the arbitral tribunal seated in
Switzerland contains more elements than necessary to identify the
document. In particular, it is not necessary to name the board
members that attended a board meeting in order to identify the
requested document. A request for ‘the written minutes of the
meeting of XYZ Company’s board, which took place on XYZ date,
at which meeting the board made decision XYZ' is specific enough
to identify the document in question.

[C] . Narrow and Specific Requested Category
In the second alternative, a document production request is specific

enough if it contains ‘a description in sufficient detail (including
subject matter) of a narrow and specific requested category of



Documents that are reasonably believed to exist’ (Article 3(a)(ii) IBA
Rules). It follows that Article 3(3)(a)(ii) IBA Rules nhames one of the

criteria of a narrow and specific requested category: the description

of the category of documents must include the subject matter.

The Commentary of the IBA Rules of Evidence Review
Subcommittee explains that requests for categories of documents
should enable the production of relevant and material documents,
even if the requesting party is not able to identify specifically the
requested documents.""” Furthermore, it emphasizes that requests
for categories of documents need to be ‘carefully tailored to produce

relevant and material documents’.

This explanation must be seen against the background of the
tension between the right to evidence and efficiency (see Chapter 5
section §5.04 supra). The requirement of specificity is crucial with
regard to the efficiency of the proceedings, since it excludes
requests for broad categories. Such requests are one of the main
reasons for the exorbitant costs of litigation in some common law
countries.

The Commentary of the IBA Rules of Evidence Review
Subcommittee gives an example of an admissible document
production request.""”’ In this example, the requesting party
specifies the presumed time frame in which the documents have
been established and the nature of the requested documents.

The request concerns the minutes of a board of directors meeting at
which a decision to terminate an agreement was
made as well as the documents prepared for the board’s
consideration of that decision.

The Commentary of the IBA Rules of Evidence Review
Subcommittee does not list the criteria to be fulfilled in order for a
request for categories of documents to be considered to be narrow
and specific. By contrast, several commentaries suggest definitions
of a request for a narrow and specific category.

A commentary on the IBA Rules explains that a document
production request must be ‘reasonably limited in time and subject
matter in view of the nature of the claims and defenses advanced in
the case’.'"” Hence, this commentary provides for two requirements
of a request for categories of documents. However, several
commentaries defend the opinion that a request for categories of
documents usually needs to specify the following three elements to
be narrow and specific: presumed author and/or recipients,
presumed date or time frame and presumed content.

In addition to these elements, another authority requires that a
request also indicates the location and the nature of the documents
sought.'”” According to this opinion, ‘a category must be as specific
as possible’ so that a document production request has a good
chance of being granted.

While it is true that a specific as possible request for a category of
documents will increase the chances of obtaining the category of
documents sought, such criterion should not be turned into a
requirement for document production. If the requested category of
documents is narrowly defined, this should be considered to be
sufficient by an arbitral tribunal to order production.

The suggested requirement that the author needs to be specified
directly contradicts the Commentary of the IBA Rules of Evidence
Review Subcommittee, which describes the example of an
admissible request for a category of documents as follows:



The requesting party cannot identify the dates or the
authors of such documents, but nevertheless can
identify with some particularity the nature of the
documents sought and the general time frame in

which they would have been prepared.

Article 3(a)(ii) IBA Rules only provides for one indispensable
requirement for a request for a narrow and specific category, namely
the description of the subject matter. In other words, the other
specifications of a request for a category of documents are left
open. This incompleteness is not accidental, but rather in
accordance with the objective of flexibility.

It must be decided on a case-by-case basis whether a request for a
category of documents is narrow and specific.'””’ A request for a
category of documents may be specified by the same criteria as a
request for a specific document, namely the authors,

recipients, possessors, date or time frame of establishment,
title, content, type (e-mail, minutes, etc.), file numbers or storage
location.

Common law-style document production requests will generally not
satisfy the criteria of a narrow and specific requested category. For
example, a document production request that begins with ‘All
memoranda, minutes and correspondence ...’ is typically
considered to be too broad in arbitration.'””’ In addition, a request for
all documents relating to a specific contract or for all minutes of the
board meetings for the past three years generally does not satisfy
the requirement of specificity.'”” Similarly, in a case cited in the
2006 ICC Bulletin (Special Supplement), an arbitral tribunal
considered the request for ‘all Field Site Instruction for Areas [A],
[B], [C] and [D]’ to be insufficiently specific.

By contrast, the following requests are considered to be sufficiently
specific: a request for the minutes of the meetings of the board of
directors of company XYZ between 22 May 2014 and 1 December
2014 at which project XY was discussed,'”’ a request for the fee
schedules annexed to the license agreement between Y and Z
dated 20 September 2015 or a request for the letters between U and
V concerning the issue W between 15 March 2015 and 10

September 2015.

A popular ploy to circumvent the requirement for a narrow and
specific category is to divide a request for a broad category of
documents into numerous sub-requests for narrow categories of
documents."”’ Instead of requesting all e-mails from the
management of X to the management of Y, a party may request all
e-mails from manager X1 to manager Y1, from manager X1 to
manager Y2 and so on. Such disguised common law-style requests
should be treated as requests for broad categories of documents
and therefore be dismissed.

A commentary on ICC arbitration points out that lawyers from
common law and civil law countries often interpret differently the
requirement for a narrow and specific category of documents:

For example, for common law lawyers, requests for
‘minutes of directors’ meetings’ or ‘account
statements for account no.1234’ or ‘import
authorisations relating to computer hard drives’ are
narrow and specific categories of documents. For
other lawyers, the issue may be which directors’
meetings and why, which account statements and

which import authorisations.



When interpreting the requirement for a narrow and specific
requested category, it should be kept in mind that this criterion aims
to distinguish document production in international arbitration from
document production in civil law jurisdictions, where
requests for categories of documents are in general

unavailable (see Chapter 3 section §3.03 supra), and from discovery
proceedings in common law countries, where broad categories of
documents must be disclosed (see Chapter 3 section §3.02 supra).

In international arbitration, the requirements of specificity should
strike a balance between the two extremes.

[D] . Requests for Electronic Documents

The 1999 IBA Rules did not provide any special rules for e-
documents. E-documents were simply included in the definition of
documents and, therefore, they had to be produced under the same
requirements as paper documents.'”"’ One of the purposes of the
2010 Revision of the IBA Rules was to lay down specific rules for
the production of e-documents.

The new definition of the term ‘Document’ is only a cosmetic
change, however, and reads as follows: ‘“Document” means a
writing, communication, picture, drawing, program or data of any
kind, whether recorded or maintained on paper or by electronic,
audio, visual or any other means.’

More importantly, the current IBA Rules amended the provision on
request for categories of documents. Article 3(3)(a)(ii) IBA Rules
now states that:

in the case of Documents maintained in electronic
form, the requesting Party may, or the Arbitral
Tribunal may order that it shall be required to, identify
specific files, search terms, individuals or other
means of searching for such Documents in an
efficient and economical manner.

The Commentary of the IBA Rules of Evidence Review
Subcommittee further points out that the identification of individuals
can mean, for example, specifying custodians or authors.

A fundamental issue in relation to the production of e-documents is
whether they should be treated in the same way as paper
documents are. The following statement in the Commentary of the
IBA Rules of Evidence Review Subcommittee may lead to
misunderstandings:

The revised Rules are neutral regarding whether
electronic documents should be produced in any given
arbitration; they simply provide a framework for doing
so where the parties agree or the arbitral tribunal

orders production of such documents.

If this statement were interpreted literally, the IBA Rules would
provide no guidance on whether or not e-documents must be
produced. The IBA Rules would be simply ‘neutral’ on this issue. As
a consequence, decisions of an arbitral tribunal on the

production of e-documents would be difficult to predict. This
would be a major step backwards compared with the 1999 IBA
Rules.

In a panel discussion, a practitioner from the United States
expressed the need for guidance on the production of e-documents
in clear words: ‘To pretend that international arbitration on a going-



forward basis does not have to deal with ESI'""is to put not one
blind eye, but to completely close your eyes, to modern realities.’

Article 3(3)(a)(ii) IBA Rules does not imply that e-documents should
be treated fundamentally differently from paper documents. Based
on the wording of the IBA Rules, e-documents are still included in
the definition of documents and the duty to produce documents also
covers e-documents. The literal interpretation of the IBA Rules is in
line with the general approach of the 2010 Revision to adhere to the
existing standard.

Furthermore, the ICC Arbitration Commission Report on Managing
E-Document Production postulates that paper documents and e-
documents are treated equally:

There is and there should be no difference in principle
between the production of paper documents and the
production of electronic documents in arbitration. The
mere fact that relevant and material information is or
may be stored electronically rather than on paper (or
may be stored in both formats) is not, in itself, a
reason to grant or deny production of that information.

The President of the IBA Rules of Evidence Review Subcommittee
explains that ‘the 2010 IBA Rules treat electronic documents the
same as paper documents’.'’ "’ Similarly, an article on the IBA Rules
states the following:

Rather than prescribe new rules for the disclosure of
electronic documents, the 2010 IBA Rules maintain
the basic approach of the 1999 Rules: the 2010 IBA
Rules continue to define ‘Documents’ to include
electronic documents, and prescribe a single set of
rules to govern the production and disclosure of all
types of documents, paper and electronic alike.
(emphasis original)

Furthermore, a member of the IBA Rules of Evidence Review
Subcommittee explains in an article that the identification by file
names, search terms, individuals or means of searching constitutes
an option.'"” Hence, the IBA Rules do not exclude e-documents
from the duty to produce documents, but rather provide an
additional rule for such requests. The statement of the Commentary
of the IBA Rules of Evidence Review Subcommittee might be
understood as meaning that the IBA Rules are neutral on whether
specific rules are applied to e-documents. Moreover, the
Commentary can be interpreted as clarifying that the IBA Rules
provide the possibility to include file names, search
terms, individuals or other means of searching in a request for
document production, but do not provide a duty to do so.

Of these possibilities, the use of search terms is the most
controversial issue. Search terms can determine the characteristics
of document production requests. While some authors from
common law jurisdictions promote this method,'""’ practitioners from
civil law countries are typically sceptical about the use of search
terms.

An article on e-document production suggests that ‘a limited number
of word searches’ combined with ‘a specific date range and/or a
specific list of individuals’ should be considered to be a request for

a narrow and specific category under the 1999 IBA Rules.

Under the current IBA Rules, a request for a category of documents



needs to include at least a description of the subject matter.
Instead, the above-mentioned article used search terms to identify
the requested documents. It is doubtful whether search terms can
be equated with a subject matter. Such a classification usually
requires assessment by a human being. For instance, the results of
keyword searches need to be reviewed manually and any results
unrelated to the requested subject matter need to be excluded. This
additional step avoids in particular the production of documents that
belong to unrelated transactions. Therefore, the suggested example
would need to be amended to include a description of the subject
matter in accordance with Article 3(3)(a)(ii) IBA Rules.

A commentary on the IBA Rules gives an example of an admissible
request for e-documents under the current IBA Rules:

all emails and letters between A (acting by its
employees C, D or E) to B (acting by its employees F,
G or H) in the period from J to K relating to L, together
with any documents attached or enclosed, located in
the paper files in the offices at M, or on the computer
servers at M, and containing one or more of the

following words N, P or Q.

This example indicates the authors and recipients (C, D or E and F,
G or H), time period (J to K), subject matter (L), nature of the
documents (e-mails, letters and attached or enclosed documents),
location of the requested documents (offices or servers at M) and
three search terms (N, P and Q).

The above example contains sufficient elements to describe a
specific and narrow category of documents. In many cases,
however, the requesting party will have problems indicating the
location of the requested documents. It can hardly be assumed that
the requesting party knows where the requested party stores its
documents. Therefore, this requirement may be too strict. However,
not only is the number of elements that describe a category of
documents important, but so are the elements that narrowly define
the category.

The Commentary of the IBA Rules of Evidence Review
Subcommittee specifies that the purpose of indicating the file name,
specified search terms or individuals is to additionally
identify the requested documents.'’"’ Therefore, the importance of
search terms is limited under the IBA Rules, even if an arbitral
tribunal decides to apply the optional rule to e-documents.

A different question is whether the application of the optional rule of
Article 3(3)(a)(ii) IBA Rules is recommendable. As discussed in
Chapter 8 section §8.07 [B] below, this book does not recommend
allowing search terms in document production requests, since they
do not increase the efficiency of document production proceedings
in international arbitration.

An author from a common law country explains that e-disclosure
applications automatically organize e-documents according to the
similarity of their content.'’ The author gives the example on how
the data can be reduced in a first step by identifying relevant
individuals and range of dates to 100 gigabytes, in a second step by
agreeing keywords to ten gigabytes, and in a third step by the de-

duplication and filtering of documents to five gigabytes.

However, the IBA Rules do not provide for such a procedure, which
requires several steps and a close cooperation of the parties.
According to the IBA Rules, the request must be so specific that
the requested party can directly produce the documents.



Another author considers the possibility that arbitrators could allow
the requesting party, its experts or a tribunal appointed expert to
have access to the accounting systems and databases of the
requested party.'”" Under the IBA Rules, this possibility is not
mentioned. The IBA Rules do not provide a duty of a requested
party to allow access to its accounting systems and databases.
Such general access to accounting systems and databases would
be in flagrant contradiction to the system of the IBA Rules to grant
access to documents only on the basis of specific requests.

In summary, requests for e-documents can either have the same
form as requests for paper documents or additionally ‘identify
specific files, search terms, individuals or other means of searching
for such Documents in an efficient and economical manner under
the IBA Rules. In addition, the requested party does not have a duty
to allow access to its accounting systems and databases under the
IBA Rules.

[E] . Other Guidelines on E-Document Production

The issue of e-document production has led to numerous
publications of arbitral institutions. Most of them present (or attempt
to present) alternatives to the IBA Rules. The ICC Commission on
Arbitration opted for a different approach. The ICC Arbitration
Commission Report on Managing E-Document Production mainly
focuses on explaining the IBA Rules (see Chapter 5 section §5.05
[D] supra).

The Chartered Institute of Arbitrators issued a Protocol for e-
Disclosure in Arbitration'“~’ (CIArb Protocol) which is largely inspired
by the IBA Rules. ClArb Protocol, note 4, reiterates, almost word for
word, the requirements of Article 3(3) 1999 IBA Rules. In addition,
CIArb Protocol, note 7, explicitly excludes the restoration of back-
up tapes as a rule (Chapter 5 section §5.13 [D] infra). However,
there is no material difference to the IBA Rules in this respect. In
principle, the restoration of back-up tapes is considered to be an
unreasonable burden under the IBA Rules (see Chapter 5 section
§5.13 [D] infra).

Like the IBA Rules, the ICDR Rules, in principle, do not provide
different requirements for the production of e-documents than for the
production of paper documents.'”” The specific provision on e-
documents'“"’ only complements the general rules on document
production.

Under the ICDR Rules, the extent of the duty to produce e-
documents is more limited than that to produce paper documents.
While the general rules on document production do not contain the
limitation that document production must be limited to narrow
classes of documents,'“”’ only narrow requests for e-documents are
admissible: ‘Requests for documents maintained in electronic form
should be narrowly focused and structured to make searching for
them as economical as possible.’

Commentators recommend attaching a list of search terms to a
request for e-documents to satisfy this requirement.'”” This
proposal seems to be in line with the general approach of the ICDR
Rules to provide a slightly broader extent of document production
compared with the IBA Rules (see Chapter 4 section §4.03 [F]
supra). As outlined above, the IBA Rules provide an optional rule
that allows search terms (see Chapter 5 section §5.05 [D] supra).



The International Institute for Conflict Prevention and Resolution
has adopted a substantially different model than the IBA Rules. In
line with the principle of party autonomy and the objective of
flexibility, the CPR Protocol emphasizes the free choice of the
parties.'”” The CPR Protocol provides four modes of disclosure of
electronic information that vary between no document production at
all (Mode A) and document production similar to US law (Mode D).

However, it is doubtful whether it was a wise approach to use
extreme solutions for model clauses in international arbitration.
Rather, it seems to be recommendable to focus on differentiated
solutions. For example, a US practitioner commented on Mode D of
the CPR Protocol in a panel discussion as follows:

The CPR protocol, for example, has an option which
includes disclosure pursuant to the Federal Rules of
Civil Procedure. | do not know how that got into an
international arbitration protocol, but it did.

In summary, the ClArb Protocol provides the same and the ICDR
Rules a slightly broader extent of e-document production compared
with the IBA Rules. Additionally, the ICC Arbitration Commission
Report on Managing E-Document Production comments on the IBA
Rules. Further, the CPR Protocol provides four modes of disclosure
of electronic information, from which at least the two extreme
variants (Modes A and D) are not recommendable.

[F] . Summary

No abstract rule determines what is sufficient to identify a document
or a category of documents. Rather, the requirements of specificity
depend on the circumstances of the particular case. Requests for
individual documents and requests for categories of documents
may be specified by the following criteria: the authors, recipients,
possessors, date or the time frame of the documents’
establishment, title, content, type (e-mail, minutes, etc.), file
number or storage location. Requests for categories of documents
also need to include the subject matter pursuant to Article 3(3)(a)(ii)
IBA Rules.

It results from the wording of the IBA Rules, from the ICC
Arbitration Commission Report on Managing E-Document
Production, and from articles written by members of the IBA Rules
of Evidence Review Subcommittee that the IBA Rules also provide
a duty to produce e-documents. The IBA Rules leave open whether
an arbitral tribunal should allow search terms in requests for
categories of documents. Article 3(3)(a)(ii) IBA Rules provides an
optional rule that allows for the inclusion of search terms. By
comparison, requests for categories of documents can include
search terms under the ICDR Rules.

§5.06. RELEVANCE AND MATERIALITY

[A] . Introduction

Article 3(3)(b) IBA Rules contains the second set of key
requirements for document production. The requested documents
must be material to the outcome of the case. In addition, Article
3(3)(b) IBA Rules requires that the requested documents are
relevant to the case. Both relevance and materiality concern the
importance of the requested documents.

This chapter analyses the relation between the relevance and the



materiality requirements as well as their legal bases and origins. It
further formulates suggestions regarding the definition of such
terms. It examines whether likely or potential materiality to the
outcome of the case is required. A controversial issue is whether

document production requests should be granted only
when the requesting party bears the burden of proof for the facts
that it intends to prove with the requested documents.

In addition, this chapter offers some examples of material and
immaterial documents. Finally, it analyses the relevance and
materiality of internal documents and metadata.

[B] . Two Legal Bases

Relevance and materiality are such important criteria that the
drafters of the IBA Rules mention them twice. First, Article 3(3)(b)
IBA Rules states that a document production request must be
relevant to the case and material to its outcome. Moreover, Article
9(2)(a) IBA Rules reiterates that the arbitral tribunal can exclude
evidence due to a ‘lack of sufficient relevance to the case or
materiality to its outcome’.

The second provision is almost redundant. If relevance and
materiality are requirements of document production requests, it
logically follows that the arbitral tribunal can exclude evidence due
to a lack of relevance or materiality. In addition to the rule of Article
3(3)(b) IBA Rules, Article 9(2)(a) IBA Rules only specifies that the

relevance need be sufficient.

[C] . Different Origins of the Two Requirements

Article 3(b) 1999 IBA Rules required that the requested documents
are relevant and material to the outcome of the case. According to
several commentaries, the modification of the wording in the current
IBA Rules only aimed to clarify that the two requirements are

separate and that they both need to be fulfilled.

For a better understanding of the relation between these two
requirements, it might be helpful to have a closer look at their
origins. Relevance to the case is a requirement that is typically
used in common law jurisdictions (see Chapter 3 section §3.02
supra). In general, common law proceedings have a broad
understanding of relevance to the case. It is not enquired whether
the requested documents are ultimately necessary for the court to
decide the case. Such an analysis would not be possible, because
the parties have yet to plead their cases in detail at the discovery or
disclosure stage. Rather, the focus is on the parties’ perspectives.
The documents need to be relevant for the parties to prepare the
trial (see Chapter 3 section §3.02 supra).

Civil law concepts strongly influence the requirement that a
document must be material to the outcome of the case. In civil law
countries, after the pleadings have been submitted, the judge
examines the underlying nature and requirements of a claim. For
each requirement, the judge enquires whether the corresponding
allegations of the parties are disputed. As a rule of thumb, in civil
law countries, a document production request is granted if it aims to
prove a disputed allegation that is not otherwise proven.

These origins provide guidelines on how to interpret the
requirements of relevance to the case and materiality to its
outcome. While relevance to the case is a lower threshold,



materiality to the outcome of the case is a higher threshold.
Nonetheless, civil law and common law origins can only serve as a
starting point for the interpretation. In international arbitration, such
requirements are interpreted autonomously.

The Commentary of the IBA Rules of Evidence Review
Subcommittee provides little guidance on the interpretation of
relevance and materiality. It merely states that the request must
explain the relationship between the requested documents and the
issues in the case with sufficient specificity."”’ Also, most relevant
literature is surprisingly silent on the definitions of relevance and
materiality.

From the point of view of a party’s ability to present its case,
relevance and materiality are the key requirements. Their
interpretation determines what documents a party needs in order to
present its case.

[D] . Different Thresholds of Relevance under the 1999 and 2010
IBA Rules

In contrast to the current IBA Rules, Article 3(b) 1999 IBA Rules did
not require that the requested document must be ‘relevant to the
case’, but ‘relevant to the outcome of the case’. The previous
wording was influenced by civil law concepts.

An article published in 2004 defines ‘relevant to the outcome of the
case’ under the 1999 IBA Rules as follows: ‘A relevant document is
one likely to prove a fact from which legal conclusions are

drawn.’'”” The influence of civil law concepts on this definition is
strong. A comparison with the Swiss Code of Civil Procedure
(hereinafter ‘CPC (Switz.)') illustrates this connection. Article 150(1)
CPC (Switz.) reads as follows: ‘Evidence is required to prove facts
that are legally relevant and disputed.’

A recent commentary on the IBA Rules refers to the definition of the
article published in 2004 to define what qualifies as a relevant
document.'”’’ However, the above definition relates to the 1999 IBA
Rules and defines the term ‘relevant to the outcome of the case’.
Therefore, it is hardly accurate to use this very same definition for
the term ‘relevant to the case’ under the current 2010 IBA Rules.

The amendment to the wording involved a change of perspective.
Contrary to the term ‘relevant to the outcome of the case’, the term
‘relevant to the case’ considers the relevance from the parties’
perspectives. ‘Relevant to the case’ does not imply an analysis by
the arbitral tribunal regarding whether the requested document will
be needed to resolve the case. Rather, the issue is whether the
requesting party can use the requested document to present its
case.

The purpose of the requirement ‘relevant to the case’ is to exclude
documents that do not relate to the case, such as document
production requests that aim to search for new claims. Furthermore,
documents not sufficiently relevant are excluded. This means in
particular that the requested document itself must be relevant. In
contrast to the US Federal Rules of Civil Procedure'”™ (FRCP),

the mere expectation that the requested document may lead to
relevant documents is not sufficient in international arbitration.

One author expresses the view that a requested document has to
refer to ‘an important contention’ to be relevant to the case:



In the context of document production requests, a
tribunal will generally analyse whether a party has put
forward a credible argument as to the likely or prima
facie relevance of the requested evidence in support
of an important contention in the petitioning party’s

case.

‘Credible argument’ and ‘important contention’ are vague terms that
leave broad discretion to the arbitral tribunal. Compared with the
definitions used in common law proceedings, the suggested
limitation that the contention to be proven must be important clearly
limits the number of documents that may be considered to be
relevant.

However, it is questionable whether the criterion that the contention
must be important is consistent with the requirement of sufficient
relevance. The requirement that the requested document must
support an important contention implies that the requested
documents are highly relevant.

In US proceedings, a method called ‘sampling’ is used to evaluate
the likelihood that back-up tapes (or other electronically stored
information) may contain relevant information. One US author
posits that the IBA Rules seem to be broad enough to allow the
application of the same approach in international arbitration.
However, it is here argued that relevance and materiality must also
be shown in order to request samples. ‘Sampling’ should only be
used to reduce an unreasonable burden (see Chapter 5 section
§5.13 [F] infra), but it cannot replace the requirements of relevance
and materiality. The IBA Rules do not provide that the decision on
document production can be based on a sample that the requested
party must have previously produced. If sampling was applied in
such a manner, this would risk allowing a party to shoot in the dark.

An English author argues that, in cases of doubt, the arbitral tribunal
should look at the requested documents in order to determine
relevance and materiality:

Arbitral tribunals faced with contested issues of
relevance and materiality may decide that the
submissions of the parties are sufficient to enable it to
rule on objections. If they remain
troubled they can view the documents themselves to

determine relevance and materiality.

However, this procedure is not consistent with the procedure
described under Article 3(7) IBA Rules. If a party needs to produce
a document to the arbitral tribunal before the arbitral tribunal has
decided on the relevance and materiality of the requested
documents, the requirement of prima facie relevance and materiality
is de facto waived. Production only to the arbitral tribunal is
problematic from the points of view of both the right to be heard and
the right to equal treatment. Hence, an arbitral tribunal should
not determine relevance and materiality on the basis of a review of
the requested documents.

A scholar from a common law country provides some examples of
relevant documents. In particular, he considers background
documents to be relevant, even if the agreement contains an entire
agreement clause:

For example, one party might seek background
documentation to a contract that contains an entire
agreement clause. If the party seeking the
background documents has claimed that context



should be considered, then the documents are
relevant to that claim.

Indeed, background documentation to a contract, such as drafts
and minutes of negotiations, are typically relevant for the
interpretation of a contract. Such documents may be relevant
notwithstanding the entire agreement clause. An entire agreement
clause excludes that an agreement is amended by other
documents, but does not prevent the use of other documents to
interpret the agreement.

As a rule, documents that contradict a written witness statement
are also relevant to the case. A party can typically use such
documents to present them to an opponent’s witness during cross-
examination.

By contrast, a requested document is irrelevant to the issues of the
case if it only concerns the credibility of a witness. For
establishing the facts of the case, it is usually sufficient for the
arbitral tribunal to ascertain a personal impression of the witness at
the hearing. In addition, document production requests that only aim
to destroy the credibility of a withess can be considered to be overly
aggressive and inappropriate in an international arbitration setting.
This point of view is shared in an article by an English practitioner,
which holds even in a model procedure order for ‘Full Discovery’
that ‘Discovery need not be given of documents to be used solely

for impeachment.’

As a result, the 2010 Revision lowered the threshold for the first of
the two requirements concerning the impact of the requested
documents on the case. The following subsection
examines the second requirement, i.e., materiality to the outcome
of the case.

[E] . Definition of Materiality to the Outcome of the Case

The definitions and descriptions of what materiality to the outcome
of the case means vary between different authorities. Referring to
the 1999 IBA Rules, an article by a member of the IBA Working
Party defines materiality to the outcome of the dispute as
follows:

In addition, the term materiality means that the arbitral
tribunal must deem it necessary that the document is

needed as an element to allow complete consideration
whether a factual allegation is true or not.

(emphasis original)

This definition of materiality to the outcome of the case focuses on
arbitral discretion. However, it is questionable whether the additional
specification that ‘the arbitral tribunal must deem it necessary’
should be included in a definition of materiality.

Moreover, this definition of materiality needs to be read in the
context of the definition of relevance to the outcome of the case
under the 1999 IBA Rules suggested in the same article. The latter
definition only includes factual allegations on which a party bases
its legal conclusions. The drawing of legal conclusions links the
allegations to the outcome of the dispute. Therefore, this
requirement needs to be included in the definition of materiality to
the outcome of the dispute under the 2010 IBA Rules.

Similar to the above definition, an article on document production
defines materiality to the outcome of the case as follows:



A material document is one that is needed to allow
complete consideration of the legal issues presented
to the tribunal.

It can be assumed that this definition was meant to lay down similar
requirements of materiality as the definition discussed above. More
precisely, however, the definition should be read as meaning that a
material document allows complete consideration of the factual
issues from which legal conclusions are drawn.

Documents that concern legal rather than factual issues, such as
excerpts of commentaries and case law, are often submitted to an
arbitral tribunal. However, such documents are never the subject of
a document production order.

Hence, this book suggests using this definition, but slightly
modifying the wording as follows:

A document is material to the outcome of the case if
it is needed to allow complete consideration of the
factual issues from which legal conclusions are
drawn.

Compared with the original, this definition clarifies that factual rather
than legal issues are meant. The limitation to facts from which legal
conclusions are drawn excludes legally irrelevant allegations that
are put forward only to cast the other party in an unfavourable light.

By contrast, another scholar from a common law country promotes
a much broader interpretation of ‘materiality to the outcome of the
case’ under the 2010 IBA Rules:

To be ‘necessary’ to the case being made does not
mean that the case cannot be won without it, but that

the case cannot be presented optimally without it.

Contrary to those cited above, this definition does not consider
materiality from the arbitral tribunal’s perspective, but rather from
those of the parties.

However, the optimal presentation of the case requires a relatively
wide range of documents. A vast array of documents might still be
considered to be useful for the optimal presentation of the case
without being decisive. In view of the efficiency of the proceedings,
this definition seems to be too broad.

The definition suggested by this book requires that the requested
documents are ‘needed to allow complete consideration of the
factual issues from which legal conclusions are drawn’.
Consequently, the requesting party needs to make factual
allegations and link them to its document production requests.

The requested documents must serve to support one party’s
allegations or to disprove those of the other. Hence, it is not
sufficient that a document production request is somehow related to
one of the issues in dispute. However, no overly formalistic
requirements should be imposed with regard to the specificity of the
allegations that a document production request aims to prove.

Furthermore, materiality to the outcome of the case implies that
document production requests can be denied if the arbitral tribunal
considers that there is sufficient evidence to decide the matter and
that further documents would be immaterial. For example, a
request for the production of a tenth document may be denied if
nine other documents have already been submitted on a certain
issue.



Similarly, documents that seek to prove undisputed allegations are
immaterial. For example, evidence of consent to a transaction

might be relevant, but it is not material if the requested party does
not dispute having agreed to the transaction in question.

[F] . Overall Threshold Is the Same as under the 1999 IBA Rules

Under the 1999 IBA Rules, materiality to the outcome of the case
was already a stricter criterion than relevance to the outcome of the
case. This has become much clearer under the current IBA Rules.
The 2010 Revision lowered the threshold for the required relevance
and did not modify the requirement that the requested documents
must be material to the outcome of the case.

A document that is material to the outcome of the case is always
relevant to the case. If Article 3(3)(b) IBA Rules only required
that a document production request must be material to the
outcome of the case, the overall threshold would be exactly the
same. Hence, only the requirement of materiality to the outcome of
the case is decisive. As a result, the 2010 Revision did not change
the overall threshold.

[G] . Prima Facie Relevance and Materiality

According to best practices, document production requests are
examined after the first round of pleadings (see Chapter 3 section
§3.04 supra). At this point, the parties have already presented most
of the facts to the arbitral tribunal. Nonetheless, the situation is
different from that of civil law proceedings, where document
production orders typically occur after the closure of the pleadings
and the arbitral tribunal has full knowledge of the parties’
allegations. After the first round of pleadings, it is not possible to
conclusively determine the relevance and materiality of the

requested documents.

According to Article 3(7) IBA Rules, the arbitral tribunal determines
the relevance and materiality of the issues that the requesting party
is aiming to prove. The Commentary of the IBA Rules of Evidence
Review Subcommittee interprets this provision as requiring that the
arbitral tribunal needs to be convinced of the relevance and
materiality of the requested documents to order document

production.

Several scholars argue that a document must be prima facie
relevant to the case and material to its outcome under the IBA
Rules. The term ‘prima facie’ can be equated with that of
‘likelihood'. In other words, it must be more likely than not that a
document is required to allow the complete consideration of factual
issues from which legal conclusions are drawn.

In the 2006 ICC Bulletin (Special Supplement), an unpublished
decision of a Swiss arbitrator is cited that only required ‘a
reasonable position, i.e., that the requested document may be
relevant’. Hence, this arbitrator only required possible relevance.
This standard is considerably lower than the one of the IBA Rules.

A commentary on the IBA Rules combined the above standards as
follows:



In result, the threshold of relevance and materiality
will be lowered, on the one hand, in order not to
prejudice the arbitral tribunal’s final finding and, on the
other hand, to ensure that documentary evidence that
may be potentially (prima facie) be relevant and

material is made available by way of production.

While it is true that the threshold of relevance and materiality will be
lowered as a result, potential and prima facie relevance and
materiality are two different thresholds that should not be confused.
An arbitral tribunal does not need to be convinced of the relevance
and materiality of the requested documents that a document is
potentially relevant and material. If this threshold applied, a
relatively low probability of relevance and materiality would already
be sufficient.

However, in line with the prevailing view of scholars, this book
considers that prima facie materiality to the outcome of the dispute
is the applicable threshold under the IBA Rules. Prima facie
materiality means that, with a degree of probability of over 50%, the
requested documents are required to allow complete consideration
of the factual issues from which legal conclusions are drawn. Only if
this threshold were reached would the arbitral tribunal conclude that
it is convinced of the materiality of the requested documents.

A well-known author notes that many arbitrators examine the
substance of the case only in the preparation of the witness
hearing. This seems to be too late. The criterion of prima facie
materiality to the outcome of the case requires that the arbitral
tribunal studies the facts of the case at an early procedural stage,
at the latest when it decides for the first time on a document
production request. Otherwise, the arbitral tribunal is not able to
appreciate the importance of the requested documents.

A procedural order cited in the 2006 ICC Bulletin (Special
Supplement) pointed out that the prima facie establishment of
materiality to the outcome of the case does not bind the arbitral
tribunal with respect to the arbitral award. This reasoning also
applies in the absence of such a procedural order. As a rule, the
arbitral tribunal is not bound by the prima facie considerations of its
procedural decisions when it issues the final award.

[H] . Burden of Proof Is Not a Requirement

Neither the 1999 IBA Rules nor the current 2010 IBA Rules mention
the burden of proof. According to a member of the IBA Rules of
Evidence Review Subcommittee, one of the issues of the 2010
Revision was whether only a party bearing the burden of proof could

file a document production request. Despite this discussion, no
such rule was introduced in the current IBA Rules. Therefore, the
silence of the IBA Rules may be interpreted as

meaning that it is not a requirement under the IBA Rules that the
requesting party bears the burden of proof on a matter to be proved
by the requested documents.

By contrast, several scholars argue that the requesting party has to
show that the requested documents are needed to discharge its
burden of proof. According to some commentaries on the IBA
Rules, a document is only relevant if it serves to discharge the
burden of proof. Likewise, an arbitral decision mentioned in the
2006 1CC Bulletin (Special Supplement) considered that a requested
document is necessary if the requesting party is otherwise unable to
discharge the burden of proof in relation to the fact in question.
Other scholars consider that the burden of proof is an additional



requirement to that of relevance and materiality.

However, according to a book written by a common law author, the
requirement that the requested documents have to be material to an
issue for which the requesting party carries the burden of proof
should not be applied ‘as a blanket rule’. The book points out
that document production requests by the opposing party can reveal
the selective presentation of the party that bears the burden of
proof. It provides the following example:

[1]f a company director produced a personal file note
but did not produce minutes of directors meetings, the
latter could be highly relevant to either corroborate or

contradict the notes.

Indeed, a requested document is not only material to the outcome
of the dispute if it helps the requesting party discharge the burden of
proof. It is also material if it prevents the requested party proving
a fact. In both cases, the requested document may influence the
outcome of the dispute.

When the arbitral tribunal examines document production requests,
it usually does not yet know whether the requested party will
discharge its burden of proof. Typically, the parties have not yet
submitted all written evidence and the witnesses have not yet been
heard. The arbitral tribunal cannot know when it decides on
document production requests whether the requesting party will
need the requested document to furnish proof to the contrary.
Therefore, the requirement of the burden of proof can be in conflict
with the right to obtain evidence.

The importance of the burden of proof should not be overestimated.
At least under Swiss law, the burden of proof does not play any role
if a party was able to prove a fact. The burden of proof only
comes into play when both parties were not able to prove certain
disputed facts. Therefore, the burden of proof may be irrelevant
when both parties furnished evidence of a fact. In such a situation,
the arbitral tribunal may decide that the claimant or
the respondent has proven the fact, but the arbitral tribunal will
hardly conclude that both parties did not prove their allegations.

It is noteworthy that in certain civil law countries, the burden of
proof is not a specific requirement for document production.
According to Article 160 CPC (Switz.), both parties have a
procedural duty to produce documents that does not depend on the
burden of proof. In Germany, the procedural duty to produce
documents does not depend on the burden of proof if the court

orders document production on its own initiative.

In general, German and Swiss civil procedures have strict
requirements for the production of documents. It would contradict
the spirit of the IBA Rules, a compromise between civil law and
common law countries, to apply an additional requirement for
document production under the IBA Rules, which is not known in
some civil law countries.

Furthermore, one of the most appreciated features of arbitration is
that it is less formal than litigation. The objection that the requesting
party does not bear the burden of proof is of formal nature.
Therefore, the application of the burden of proof requirement would

corroborate the (unwelcome) trend towards more formalism.

Moreover, the burden of proof requirement is problematic from the
point of view of the equal treatment of the parties as this criterion
places the party that does not bear the burden of proof at a



disadvantage. Often, the document production requests of the
defendant would be dismissed for this reason. However, if the
defendant did not honour the claim because he set-off an
undisputed claim against a controversial damage claim, the
situation would be reversed. In this case, the claimant is put at a
disadvantage in the document production procedure because he
cannot request documents that relate to the set-off defence. As a
result, the risk of the unequal treatment of the parties corroborates
the view that the burden of proof should not be used as a
requirement for document production under the IBA Rules.

Nevertheless, it would be disproportionate to set aside or refuse to
enforce an award for the violation of the equal treatment of the
parties if an arbitral tribunal applies the burden of proof as a
requirement for document production (see Chapter 10 section
§10.09 infra).

The most important argument against the suggested requirement of
the burden of proof is based on the wording of the IBA Rules. The
fact that the drafters did not include the controversial requirement
suggests that it has been deliberately omitted.

[1] . Examples of Material and Immaterial Documents

In arbitration, parties usually submit material documents together
with their submissions. If document production can be requested
after the initial submissions of the parties (see Chapter 3 section
§3.04 supra), only a manageable number of documents

that have not yet been submitted would usually be material to
the outcome of the dispute.

For example, in a liability case, the test results of an allegedly
defective product are typically material to the outcome of the case.
If, in the same case, the scope of the application of a liability waiver
is disputed, the minutes of contractual negotiations may be
essential to understand the extent of such a waiver.

In addition, the claimant may request the production of marketing
documents to demonstrate that false promises were made to
promote the defective product. However, contractual duties are
typically not included in marketing documents, but in the contract.
Hence, marketing documents are typically immaterial to the
outcome of such a dispute.

Documents that help quantify a claim are typically material to the
outcome of the case. If, for example, the royalties under a license
agreement depend on the sales of the licensed products, the grantor
of the license needs the related statistics established by the
licensee to quantify its claim for royalties. Hence, the grantor of the
license has a right to request the production of such documents.

This right cannot depend on specific allegations by the grantor of
the license on the number of sales. Typically, a grantor of the
license has no such knowledge. Such a requirement would deprive
it from the right to evidence.

[J] . Materiality of Internal Documents

The production of internal documents is one of the most
controversial issues (see Chapter 3 section §3.04 supra and
Chapter 8 section §8.05 [B] infra). An author from a civil law country
explains that requests for internal documents often include an
implicit accusation of bad faith. Another practitioner from a civil
law country argues that internal documents are not relevant to prove



the compliance of a party with its contractual duties:

Discovery of internal information also presumes that
such undisclosed intentions are relevant to the case.
In most legal systems, the failure of a party to comply
with its obligations is sufficient to establish its liability.
It is the objective facts that count. Good or bad

intentions normally make no difference.

Indeed, the intentions of a party are rarely crucial for the question of
whether it complied with the contract. Nonetheless, internal
documents are not per se immaterial to the outcome of the dispute.
In particular, internal documents can be important for the
interpretation of contracts, because they can demonstrate how a
party understood the contractual provisions at the conclusion of the
contract. If the reasons for the termination of a contract are in
dispute, internal documents might provide material

information. In addition, internal documents can be crucial
to assess a fraud claim.

[K] . Materiality of Metadata

Metadata is defined as information embedded in an e-document.
In particular, metadata contains information about the timing and

author of amendments to an e-document.

In international arbitration, documents are typically produced without
metadata. The form of production of e-documents is governed by
Article 3(12)(b) IBA Rules, which reads as follows:

Documents that a Party maintains in electronic form
shall be submitted or produced in the form most
convenient or economical to it that is reasonably
usable by the recipients, unless the Parties agree
otherwise or, in the absence of such agreement, the
Arbitral Tribunal decides otherwise.

Article 21(6) ICDR Rules provides a similar rule. According to the
Commentary of the IBA Rules of Evidence Review Subcommittee,
it results from Article 3(12)(b) IBA Rules that the requested party
can, in principle, determine the form in which the e-documents are
produced, unless otherwise agreed by the parties or ordered by the
arbitral tribunal. The only requirement is that the form must be

reasonably usable for the requesting party. A requested party
will often choose to produce the requested documents as PDF files.

By contrast, a commentary on the IBA Rules argues that the
production of PDF and TIFF files may violate Article 3(12)(b) IBA
Rules: ‘Production in PDF or TIFF is generally accepted albeit that
that may not be compliant with Article 3.12. This opinion seems
to derive from an incomplete reading of Article 3(12) IBA Rules. The
commentary reproduces the content of Article 3(12)(b) IBA Rules as
follows: ‘... the submission or production must be in the form most
convenient or economical and reasonably usable by the recipients’.

This passage omits the words ‘to it’ after ‘convenient or
economical’. The missing words indicate that the form must be the
most convenient or economical to the requested party. A PDF file is
often convenient and economical for the requested party.

Usually, the important information is included in the document itself
and metadata is immaterial. If the requesting party aims to
obtain the original e-documents that include
metadata, it must describe the relevance and materiality of the



metadata.

In particular, metadata can be material to the outcome in cases
where a party has reasonable grounds for suspicion that the other
party committed fraud. However, a simple allegation of fraud is
not sufficient. There must be indications of fraud to justify an
arbitral order to produce metadata.

Metadata can also be material if the author or timing of the creation
of an important document is disputed. If it is, for example,
disputed, whether the minutes of a meeting originate from final or
preliminary negotiations, metadata can be helpful. Such facts can
be disputed even if no party is acting in bad faith. In particular, if the
relevant facts occurred a long time ago and some witnesses are
unavailable, the fact finding can become more difficult and
metadata can help bridge these gaps.

Nonetheless, such circumstances are rather extraordinary in
international arbitration. In general, the inconveniences of the
production of metadata prevail. The analysis of metadata is time-
consuming and unduly increases the total amount of time and
money spent on document production. In view of the efficiency of
proceedings, the production of metadata should remain the
exception.

[L]. Summary

The requirements of relevance to the case and materiality to its
outcome have two legal bases: Article 3(3)(b) IBA Rules and Article
9(2)(a) IBA Rules. Since these provisions are very similar, the
second is almost superfluous.

The first of the two requirements is also redundant. Materiality to
the outcome of the case is a stricter requirement than relevance to
the case. There are no situations in which documents would be
considered to be material to the outcome of the case but not
relevant to the case.

This book suggests the following definition: ‘A document is material
to the outcome of the case if it is needed to allow complete
consideration of the factual issues from which legal conclusions are
drawn.” As a rule, prima facie materiality is sufficient. The
requesting party does not need to bear the burden of proof for the
facts that it intends to prove with the requested documents.

The test results regarding an allegedly defective product, the
minutes of contractual negotiations and documents that help
quantify a claim are typically considered to be material documents.
Conversely, marketing documents are usually immaterial. Internal
documents may be material for interpreting contracts, providing
information on the reasons for the termination of a contract or
supporting fraud claims. Usually, metadata are not material to the
outcome of the case.

§5.07. THE PROHIBITION OF FISHING EXPEDITIONS

In international arbitration, perhaps no phrase carries more negative
connotations than ‘fishing expedition’. Scholars almost unanimously
agree that fishing expeditions are not admissible in international

arbitration. Hence, fishing expedition is one of the most frequent
objections to a document production request.



Even though the term ‘fishing expedition’ belongs to the standard
vocabulary of international arbitration, its meaning is less than clear.
There are almost as many definitions as authors. Many scholars
seem to use definitions inferred from national law.

Unsurprisingly, the prohibition of fishing expeditions is an issue that
matters to civil law authors rather than common law authors.
Furthermore, civil law scholars tend to prefer broader definitions of
fishing expedition than common law authors do. However, even
amongst authors belonging to the same legal system there are
considerable differences.

Scholars disagree as to which requirements of document production
the term ‘fishing expedition’ relates, if any. Some of them relate
fishing expedition to the specificity of the request, some to the
relevance of the requested documents and some to both
requirements. Others define fishing expeditions independently of
these requirements.

According to two publications of civil law authors, fishing
expeditions are characterized by a lack of specificity of the
document production request. An article of a Finnish scholar
circumscribes fishing expeditions as follows: ‘... so-called “fishing
expeditions” where a party requests production of a very vaguely
identified group of documents in the hope of finding supporting
material in the adversary’s evidence’. According to the book of
an Austrian scholar, fishing expeditions are requests for unspecific

and broad categories of documents.

Hence, in the view of these authors, the term ‘fishing expedition’ is
equivalent to an unspecific request for a category of documents.
This implies that the prohibition of fishing expeditions does not have
any independent significance. Therefore, how useful these
definitions are seems to be questionable.

According to a commentary of two scholars from civil law countries,
the term ‘fishing expedition’ relates to both specificity and
materiality. The commentary defines fishing expeditions as
requests that generally refer to documents and neither describe

the content of the requested documents nor identify
the specific allegations that the requesting party intends to prove

with these documents.

According to this definition, a fishing expedition is comparable to an
inadmissible document request. Also under this definition, the term
‘fishing expedition’ does not have an autonomous meaning.
Therefore, this definition seems to be of limited value.

A Swiss practitioner argues that the term ‘fishing expedition’ relates
to the plausibility of the allegation that the requesting party intends
to prove:

Fishing expeditions might be defined as requests for
the production of documents which are not intended to
prove or to substantiate a general allegation that is

highly plausible in the circumstances.

Pursuant to this definition, the allegation that the requesting party
intends to prove with the document production request must be
highly plausible. Simple plausibility is not sufficient according to this
definition. High plausibility is a typical civil law standard. This
requirement would be an additional hurdle for the requesting party.
However, it is doubtful that the term ‘fishing expedition’ should be
used to justify a very restrictive interpretation of the IBA Rules.
Rather, it is meant to avoid certain excesses in international
arbitration.



By contrast, the publications of two well-known practitioners use a
much narrower definition of fishing expedition. According to an
article written from a common law perspective, a fishing expedition
occurs ‘where the foundation for a cause of action is found only
after the judicial procedure has been initiated’. According to the
description of a French author, a party is on a fishing expedition if it
has not yet presented its case and seeks to establish its case on
documents that it hopes to find in the counterparty’s possession.

Clearly, the maijority of scholars agree that a search for new claims
falls under the term ‘fishing expedition’. However, it seems to be too
narrow to limit the term ‘fishing expedition’ to a search for new
claims. Under the two latter definitions, even very broad document
production requests could not be considered to be fishing
expeditions as long as they relate to the claim or a defence. Such a
narrow definition of fishing expeditions thus seems to be
inconsistent with the general use of the term.

Two publications of practitioners put forward definitions that are not
directly derived from the requirements of document production. An
article published in Austria uses a dictionary definition: ‘Fishing
Expedition is defined “as a search for information without knowledge

of whether such information exists”. Similarly, a Swiss arbitrator
points out that the purpose of fishing expeditions is to gather
information instead of proving allegations.

These definitions are imprecise as fishing expeditions are directed
to obtain documents and not information. If a requested party
complies with a fishing expedition, it obtains a huge amount of
documents and not a long list of answers, as in the case of an
interrogatory in US court proceedings (see Chapter 2 section §2.03
[B] supra).

According to a typical civil law understanding, to which the latter
author refers, a fishing expedition is directed to obtain documents
that do not refer to allegations already made. However, such a
definition seems to be too broad, as the IBA Rules allow a further
search for truth than the mere proof of allegations (see Chapter 3
section §3.04 supra).

Based on the civil law notion of fishing expeditions, two German
authors illustrate the legal situation in international arbitration as
follows: ‘[Flishing expeditions are not always excluded, but the
would-be angler must have some idea of what kind of fish he might
catch’. This is an alternative viewpoint. Instead of limiting the
definition of fishing expedition in international arbitration, these
authors use the same definition as under German law and conclude
that fishing expeditions are partly allowed in international arbitration.

In the chapter on fishing expeditions, a scholar from a common law
country considers that documents are not material to the outcome
of the dispute if they amend the claim to add new matters. A
leading book on arbitration applies a similar reasoning. Its definition
of fishing expeditions reads as follows:

Tribunals are usually unwilling to permit ‘fishing
expeditions’ aimed at identifying possible claims or
sources of further inquiry, rather than at adducing
evidence in support of existing claims.

This definition of fishing expedition includes the search for new



claims and issues. This book suggests a similar definition that uses
the terms ‘amend the claim’ and ‘add new matters’ to define fishing
expeditions:

A fishing expedition can be defined as a document
production request that seeks to amend the claim or
add new matters.

This definition not only covers the search for new claims. A
document production request is also inadmissible if it seeks to add
new matters without searching for new claims. This definition of
fishing expedition excludes a document production request being
directed to seek a new line of argument. Therefore, this definition is
broader than those excluding only the search for new claims.

However, this definition of fishing expedition is narrower than the
definitions used in civil law countries. This definition does not
exclude that a document production aims to discover new facts in
relation to the issues in dispute. Moreover, the expressions ‘amend
the claim’ and ‘add new matters’ leave some room for interpretation.
Therefore, this definition of fishing expeditions should not be too
rigid.

Nonetheless, the importance of the term ‘fishing expedition’ should
not be overstated. The requirements of Article 3(3) IBA Rules and
the objections of Article 9(2) IBA Rules are the relevant test. The
prohibition of fishing expeditions only analyses the extent of
document production from a different angle.

§5.08. POSSESSION, CUSTODY OR CONTROL

[A] . Overview of Requirements

In general terms, the rule of Article 3(3)(c) IBA Rules is simply
explained thus: A document production request is only granted if the
requesting party does not have access to the requested documents,
but the requested party does. While this principle seems to be
unproblematic, the devil is in the detail.

Article 3(3)(c)(i) IBA Rules is fulfilled if either the requested
documents are not in the possession, custody or control of the
requesting party or if it was unreasonably burdensome for the
requesting party to produce the requested documents. In addition,
Article 3(3)(c)(ii) IBA Rules requires that the requested documents
are in the possession, custody or control of another party.

[B] . Definition of Possession, Custody or Control

The definition of the terms possession, custody and control is a
delicate issue. These terms have specific meanings for lawyers all
over the world. Most national laws define these terms, but not in a
uniform way. For example, the definition of ‘possession’ differs
between English law on the one hand and German and Swiss
law on the other.

However, the wording ‘possession, custody or control’ is derived
from common law rules. FRCP Rule 34(a) reads as follows:

A party may serve on any other party a request within
the scope of Rule 26(b):



(1) to produce and permit the requesting party or its
representative to inspect, copy, test, or sample the
following items in the responding party’s possession,
custody, or control: ...

Similarly, the previous English Rules of the Supreme Court referred
to ‘possession, custody or power’. The adoption of common law
terms in the IBA Rules is remarkable, since this is an exception to
the general principle stated in the Commentary to the IBA Rules
that US or English-style discovery is inappropriate. As a
consequence, some common law authors refer to the definitions of
the laws of their home countries. However, an
autonomous interpretation of the expression ‘possession, custody
or control’ is preferable in international arbitration. Applying one
national case law would be contrary to the idea of a level playing
field for counsel, arbitrators and parties in international arbitration.
The Commentary of the IBA Rules of Evidence Review
Subcommittee is silent on the definitions of ‘possession, custody or
control’. The discussion of these terms in international arbitration is
marked by the division between common law and civil law. While
some authors from civil law jurisdictions favour a ‘restrictive
approach’, several common law authors favour a broad
interpretation of these terms. One English practitioner explains
that these terms include every description of holding or right.
Similarly, another leading common law author concludes that
‘control’ is a practical concept that should be interpreted liberally.

This book suggests first comparing different definitions of national
laws to derive common principles. Under several laws, the definition
of ‘possession’ is marked by Roman law. Under Roman law,
possession required the actual physical control of an object and the
intention of exercising control over it. The concept of possession
also encompassed holders who exercised physical control through
another person such as a borrower, depositee or lessee. The
same principles apply in Swiss and German law, where such
possession is called ‘indirect possession’, and in Austrian

law, where the term ‘legal possession’ is used. A similar
definition of ‘possession’ derived from Roman law is also applied
under French law. All these laws recognize the concept of
‘indirect possession’.

Under US and English procedure law, such ‘indirect possession’ is
not covered by the term ‘possession’, but rather only by the term
‘control’. According to a US authority, ‘[c]ontrol is defined as the
legal right, authority or ability to obtain documents upon demand’.

Under Rule 31.8(2) of the Civil Procedure Rules (CPR) of
England and Wales, ‘control’ is defined as follows:

For this purpose a party has or has had a document in
his control if —

(a) it is or was in his physical possession;
(b) he has or has had a right to possession of it; or

(c) he has or has had a right to inspect or take
copies of it.

Hence, it results from a comparison of US, English, French, Swiss,
German and Austrian law that, under all these laws, the terms
‘possession, custody or control’ cover documents that are in the
possession of a third party that holds a document for the party to
the proceedings. This accordance of the rules of major jurisdictions
justifies interpreting the IBA Rules in such a sense.



The question may thus arise whether a party has the duty to
produce further documents to which the party has access. At the
core of the debate in international arbitration with respect to this
question are requests for documents in the hands of a company
that is part of the same group of companies as a party to the
arbitration. Opinions in international arbitration are divided with
regard to the duty to produce such documents. An article of two
Swiss practitioners requires that the arbitration agreement targets
the group, that the requested party has ‘effective control’ or that

‘there is ground for piercing the corporate veil'.

These requirements are strict since arbitration agreements mostly
do not target the whole group of companies. Furthermore, serious
grounds are required for piercing the corporate veil. The criterion of
‘effective control’ seems to mean that the requested party has
effective control over the company that holds the requested
documents. Interpreted in this sense, the above definition includes
documents that are in the hands of a subsidiary of the requested
company, but excludes documents that are in the hands of a parent
or sister company.

By contrast, some common law scholars and an unpublished
arbitral decision cited in the 2006 ICC Bulletin (Special Supplement)
hold that the duty to produce documents extends to documents that
are in the possession, custody or control of a person or entity within
the same group. However, the arbitral tribunal did not require that
the requested party carry out any research within the group of
companies. It only provided the production of the documents of
which the requesting or the requested party had actual knowledge.
The reasoning behind the inclusion of documents in the hands
of affiliated companies is that the requested party can reasonably
be expected to gain access to such documents. An Australian
scholar states that control is less clear in the case of a parent
company, but explains that ‘the logic could be that a simple request
would normally be responded favourably within a corporate group’.

In addition, these authorities consider that a contractual or other
right to obtain documents is also sufficient. This includes
documents in the possession of advisers or agents.

Indeed, the wording of Article 3(3)(c) IBA Rules favours a broad
interpretation. The provision mentions no less than three alternative
criteria for access to the requested documents. If a restrictive
approach was intended, the drafters of the IBA Rules would have
accepted fewer alternatives for access to the requested documents.
Hence, there does not seem to be a form of access to documents
that Article 3(3)(c) IBA Rules excludes.

Furthermore, it is generally accepted that arbitration should be less
formal than litigation. Therefore, it is questionable whether formal
objections to the production of documents that are in the
possession of affiliated companies are valid arguments in

international arbitration.

If admissible at all, mutual assistance proceedings to obtain
documents from third parties are often time-consuming (see Chapter
2 section §2.01 [C] supra). Therefore, it would be inappropriate and
inefficient to request mutual assistance for documents that are in
the possession of an entity belonging to the same group of
companies as a party to an arbitration. Rather, the requested party
can be expected to make ‘best efforts’ to obtain such documents.



The duty to make ‘best efforts’ to obtain documents from
companies of the same group needs to be distinguished from the
‘group of companies doctrine’. The latter concept is controversial
and serves to extend the effects of an arbitration agreement that an
entity of a group of companies concluded with other entities of the
same group. In relation to document production, the purpose is
not an extension of the arbitration agreement. Rather, the idea is
that a party of the arbitration agreement has a duty to obtain
documents from the other entities of its group of companies. This is
only a duty of the party to the arbitration. The other entities of the
group of companies are only indirectly concerned.

Furthermore, the ‘effective control of documents’ in the hands of an
affiliated company needs to be distinguished from the ‘effective
control of an affiliated company’. Usually, a party is able to obtain
documents from an affiliated company even though the party does
not control the affiliated company.

As a result, the wording and purpose of Article 3(3)(c) IBA Rules
seem to favour a wide interpretation of the expression ‘possession,
custody or control’. Accordingly, this book suggests the following
definition:

Documents are in the possession, custody or control
of a party if the party or an entity of the same group of
companies holds the requested documents or has a
right to obtain the requested documents.

This definition seeks to include the situation in which a party or an
entity of the same group of companies only has a right to obtain
copies of the requested documents. A broad interpretation of
‘possession, custody or control’ facilitates obtaining evidence in
international arbitration. In addition, such an interpretation is not in
conflict with the objective of efficiency. The alternative, namely
mutual assistance procedures, is generally less efficient than
document production within the arbitration procedure. This definition
aims to promote a practical approach that is detached from the rigid
concepts of national law.

[C] . Unreasonable Burden for the Requesting Party

Usually, a requesting party cannot request documents that are
already in its possession. An exception applies if the burden of
producing the documents is unreasonable. In particular, this can be
the case if the requesting party has deleted e-documents and had to

restore them.

Unreasonable burden for the requested party is examined in detail in
Chapter 5 section §5.09 below. These considerations apply, mutatis
mutandis, to the unreasonable burden for the requesting party.

[D] . No Production of Parties’ Correspondence and of Public
Documents

Some authors point out that a document production request for the
entire correspondence between the parties is normally denied
because, in general, the parties already possess it. According to
a well-known arbitrator, a party should bear the consequences if it
did not diligently keep the correspondence. By contrast, two
practitioners defend the opinion that a party should be allowed to
request document production if it is no longer in possession of the
correspondence between the parties.



Sanctioning a party for incomplete document retention seems to be
an overly strict approach. Arbitration proceedings often occur many
years after the conclusion of the contract and the occurrence of the
facts giving rise to the cause of action. Therefore, it is hardly
objectionable if a party did not keep the entire correspondence
between the parties.

As a result, correspondence between the parties does not have to
be produced as a rule. However, an exception applies if a party can
demonstrate that it is no longer in possession of the requested
documents, for example, as a consequence of its document
retention policy.

Similarly, a party cannot request the production of documents that
are in the public domain, since it has access to the requested
documents. For example, entries in land registers are typically
public. Document production requests for public documents
unnecessarily harass the other party.

[E] . No Implicit Condition That a Party Submits Its Own
Evidence

A Swiss arbitrator provides the example that document production
requests for internal notes of specific meetings should be granted if
the requesting party submitted its notes and the requested party
alleges a different content of the conversation. This raises the
issue of whether Article 3(3)(c) IBA Rules includes an implicit
condition that a party needs to submit its own evidence.

There does not seem to be a basis for a strict rule. A party can also
request document production on an issue before having submitted
its own evidence on the disputed facts.

However, the IBA Rules confer broad discretion on the arbitral
tribunal. It favours the acceptance of a document production
request if a party has submitted its evidence on the disputed facts
that should be proven by document production. Fairness demands
that the requesting party is prepared to submit its meeting notes
when it requests the meeting notes of the other party.

As aresult, it is not a requirement of document production under the
IBA Rules that a party has submitted its own evidence on the
disputed fact, but submitting one’s own evidence will still increase
the chances that a document production request will be granted.

[F] . Summary

In summary, Article 3(3)(c) IBA Rules requires that the requested
party or an entity of the same group of companies holds the
requested documents or has a right to obtain the requested
documents. Second, it is required that neither the requesting party
nor an entity of the same group of companies holds the requested
documents or has a right to obtain the requested documents.
Alternatively, it is sufficient that it is unreasonably burdensome for
the requesting party to produce the documents, for example,
because it would have to restore deleted e-documents.

As a rule, correspondence between the parties and public
documents do not have to be produced since the requesting party
usually has access to these documents. Finally, it is not a
requirement of document production under the IBA Rules that a



party has submitted its own evidence on the disputed fact.

§5.09. PRIVILEGES

[A] . Introduction

Privileges are the most important reason to exclude material
documents from production. In a highly regulated world, the
importance of lawyers, and of documents created by them, is
continuously growing. This is particularly true for commercial
relationships. In-house counsel draft contracts, legal advisors are
consulted when a dispute arises and managers lead settlement
negotiations. In all these circumstances, documents are created
and in case of a dispute, the question arises whether these
documents have to be disclosed.

At the same time, privileges are one of the most complex aspects
of international arbitration. The difficulty lies in the interaction
between national provisions on privileges and procedural
considerations of international arbitration. Authorities are divided on
the question of how to determine the law applicable to privilege.
Should national conflict of law rules be followed? Should a uniform
international standard be established? Or is the so-called most
favoured nation approach the best solution?

From a systematic perspective, this chapter first answers the
question whether privileges in international arbitration are of
substantive or procedural nature. This issue is not only academic,
but has important practical consequences.

After defining privilege, the chapter gives an overview of the content
of Article 9(2)(b) and (3) IBA Rules. Moreover, it analyses whether
the IBA Rules refer to an international standard or to national rules
on privilege. Thereafter, it examines how the laws applicable to
privileges should be established. In particular, the question of
whether the same or different standards of privilege should be
applied to the parties in a particular arbitration is raised.

In addition, this chapter provides an analysis of comparative law on
the most important privileges in commercial arbitrations, namely the
legal professional privilege and the settlement privilege, as well as
on the waiver of privileges. The analysis covers US, English,
German and Swiss law.

Finally, this chapter assesses the methods currently used for
determining rules on privilege in international arbitration and
suggests an improvement of current standards. A concrete
application will be suggested in the chapter on model clauses (see
Chapter 8 section §8.08. infra).

[B] . Procedural or Substantive Nature of Privileges?

Commentaries disagree whether privileges are of a substantive or
procedural nature. This is an important preliminary issue as the

flexibility of the arbitral tribunal largely depends on
the nature of privileges. While arbitral tribunals have the duty to
grant the parties their substantive rights, the arbitral tribunal is

free to determine the arbitral procedure within the limits of the
parties’ agreement.

Neither the IBA Rules nor the Commentary to the IBA Rules



answers the question of whether privileges are of a procedural or
substantive nature. However, the fact that privileges are
governed by the IBA Rules is itself a strong indication that
privileges are considered to be of a procedural nature under the IBA
Rules, since the IBA Rules govern a part of the arbitral procedure
and not the substantive rights of the parties. In addition, the
discretionary elements of Article 9(3) IBA Rules are difficult to
reconcile with the idea of substantive rights and themselves
indicate the procedural nature of privileges.

A leading authority takes the opposite view, arguing that ‘[p]rivileges
are like other substantive legal rights, which are given full effect in
the arbitral process unless otherwise agreed'. Similarly, a
commentary concludes that the substantive character of privileges
limits the discretion of arbitral tribunals.

However, these commentaries do not state on what basis they
characterize privileges as substantive. Moreover, the idea of a ‘full
effect’ of privileges does not appear to be in line with the IBA Rules
that are less rigid. Article 9(3)(c) IBA Rules provides that the
expectations of the parties and their advisors may be taken into
account. This method does not intend to strictly follow the
provisions of a national law on privileges.

An analysis of comparative law helps to classify privileges. A
common oversimplification is that privileges are considered to be
procedural in civil law countries and to be substantive in common
law countries. However, these comments on the supposed
differences between civil law and common law are not fully in line
with authorities of national law. Privileges are governed by
procedural codes and are part of the rules of evidence under US,

Swiss and German law. For example, a US book on civil
procedure states: ‘The various privileges are rules of evidence, not
substantive rules.’

The qualification of privileges under English law is controversial.
The litigation privilege'“" and the without prejudice privilege'=” '’ tend
to be considered as rules of evidence. In a leading case decided in
1996, the English House of Lords considered the legal professional
privilege to be ‘a fundamental condition on which the administration
of justice as a whole rests’. Obviously, the administration of
justice is not a substantive, but a procedural issue.

In contrast, the qualification of the legal advice privilege is more
delicate. The House of Lords held that the legal advice privilege
is both a procedural and a substantive right.

An English commentary explains that privileges need to be
considered both a rule of evidence and a substantive legal right due
to the role of privileges in investigations by regulatory authorities.
Hence, one of the reasons for the qualification of privileges as
substantive rights under English law is the narrow definition of the
term ‘procedural’ which only refers to adversarial proceedings.
Under other laws, such as Swiss law, the term ‘procedural’ is
construed more broadly to also include governmental investigations.

It is also noteworthy that several English authorities consider legal
professional privileges to be protected by the right to a fair trial.
Consequently, such privileges are not only considered to also be
procedural, but to even be part of the fundamental procedural rights
of the parties (see Chapter 10 section §10.07 infra).



Under these aforementioned laws, privileges need to be
distinguished from a lawyer’s duty of confidentiality. In the
relationship between a lawyer and his or her client, the lawyer’'s duty
of confidentiality is of a substantive nature under English, us,
Swiss and German law. A lawyer has a contractual duty
towards his or her client to keep information on the
client’s case secret. Under some laws, such as the Swiss and

German, a violation of this duty can be punished not only by
disciplinary, but also criminal sanctions.

As a conclusion, Swiss, German, English and US law all
characterize privileges as procedural. The characterization of the
legal advice privilege as also being substantive under English law
does not change the overall picture: The above-made analysis of
comparative law heavily speaks in favour of characterizing
privileges as procedural.

According to an (isolated) opinion, distinction ought to be drawn
between legal professional privileges of common law countries and
rights to withhold evidence based on professional confidentiality in

civil law countries. According to this opinion, the second ones

”

‘are not identified as “privileges™.

However, privileges in common law countries are rights to withhold
evidence, same as privileges in civil law countries. Hence, there
is no reason to make such a distinction. Privileges are recognized
in all developed jurisdictions, whether civil law or common law.

Some authorities conclude that the classification of privilege as
procedural is unsatisfactory since it would lead to the national
procedural law of the seat of arbitration which is not yet known at
the moment of the privileged communication. This book takes a
different position. The classification of privilege as procedural leads
to procedural rules that are applied in international arbitration,
namely the IBA Rules. As a rule, national rules of civil procedure
are inapplicable in international arbitration.

According to several publications, privileges are qualified as
substantive in international arbitration due to the underlying public
policy judgments. However, these authorities do not seem to
sufficiently distinguish between the notions of fundamental and
substantive rules. The classification of privileges as part of public
policy does not mean that privileges become substantive rules.
Rather, they form part of the procedural public policy under some
national laws (see Chapter 10 section §10.07 infra).

As a conclusion, privileges are part of the right to a fair trial and,
accordingly, are procedural. A qualification of privileges as
procedural is also in line with an analysis of comparative law
covering Swiss, German, English and US law. Finally, a
qualification of privileges as substantive would be contrary to the
flexible approach of the IBA Rules with regard to privileges.

[C] . Definition of Privilege in International Arbitration

The nature of privileges influences the definition of privileges. Some
commentaries propose the following definition of privilege: ‘A
privilege is a legally recognized right to withhold certain testimonial
or documentary evidence from a legal proceeding, including the right
to prevent another from disclosing such information.’ This
definition leaves open whether the ‘legally recognized right’ is of a



procedural or substantive nature. However, the concept of privilege
as a ‘right’ seems to be derived from national law. As explained
above, the classification of privilege as a ‘right’ differs from the
approach of the IBA Rules which provide to take into consideration
expectations of parties and their advisors.

By contrast, some commentaries suggest that ‘evidentiary
privileges are rules that allow a party (or a witness) to withhold
evidence from the other side’. This book suggests applying this
definition which is in line with the procedural nature of privileges. As
the definition discussed first, this definition is very open and allows
taking into account all kind of privileges of national law in
international arbitration.

[D] . Overview on the Content of the IBA Rules

Unchanged from the 1999 IBA Rules, Article 9(2)(b) IBA Rules
provides the exclusion of privileged documents.

In addition to the 1999 IBA Rules, Article 9(3) IBA Rules contains
five criteria that arbitral tribunals should take into account when
excluding privileged documents. These criteria are not a complete
checklist, but rather a selection of particularly important issues that

an arbitral tribunal should take into consideration.

Article 9(3)(a) and (b) IBA Rules relate to two of the most important
privileges, namely the legal professional privilege and the
settlement privilege. Mentioning these two kinds of privileges gives
some guidance to arbitral tribunals, even if the list of privileges is
incomplete. Besides, it would have been virtually impossible to
create a complete list of privileges taking into account that all
national laws would have to be considered. The legal professional
privilege is recognized by all developed jurisdictions (see Chapter 5
section §5.09 [G] et seq. infra). Its inclusion in Article 9(3)(a) IBA
Rules provides little additional guidance.

In contrast, the mention of the settlement privilege in Article 9(3)(b)
IBA Rules is not a matter of course. It raises the question of
whether Article 9(3)(b) IBA Rules recognizes a general settlement
privilege in international arbitration or whether the application of the
settlement privilege depends on national law (see Chapter 5 section
§5.09 [E] infra).

Article 9(2)(b) IBA Rules provides that the determination of ‘the legal
or ethical rules’ applicable to privilege is in the discretion of the
arbitral tribunal. Article 9(3)(c) IBA Rules specifies that the
‘expectations of the Parties and their advisors at the time the legal
impediment or privilege is said to have arisen’ should be taken into
consideration. The Commentary to the IBA Rules specifies that
these expectations are often in line with the home jurisdiction of

such persons.

Hence, the IBA Rules give some guidance for the choice of law

decisions to be taken by arbitral tribunals. In particular, the IBA
Rules tend to exclude some of the variants that have been

discussed in the legal literature such as the application of the
law of the seat of the arbitration or the law governing the dispute.

The IBA Rules tend to limit the choice of law by favouring the
application of the laws of the home jurisdictions of the parties and

their legal advisors.

Furthermore, the time mentioned by the IBA Rules is important. The



expectations at the time of the privileged communication are
decisive. In contrast, the expectations of the parties and their
advisors during the arbitration are irrelevant.

Article 9(3)(d) IBA Rules provides that arbitral tribunals should take
into consideration the waiver of privileges or legal impediments. The
provision mentions consent, affirmative use or earlier disclosure as
forms of a waiver. However, this provision does not contain an
autonomous interpretation of waiver in international arbitration, but
refers to national laws applicable to privilege. The law applicable to
the waiver of privileges should be determined in the same way as
the applicable law defining the admissibility, requirements and

scope of privileges.

Article 9(3)(e) IBA Rules provides that arbitral tribunals should
respect the fairness and equality of the parties when deciding on
privileges. The provision emphasizes the importance of this
principle if the parties are subject to different rules on privilege. The
Commentary to the IBA Rules explains that unfairness could be
created if one party benefits from a type of privilege and the other
party does not. As examples, the commentary mentions that
only the law applicable to one of the parties provides a settlement
privilege or a legal professional privilege extending to in-house
counsel. Hence, the IBA Rules favour the so-called most favoured
nation approach which will be explained in more detail below
(see Chapter 5 section §5.09 [F] infra).

Some common law authors suggest applying a privilege log in
international arbitration. Privilege logs exist, for example, under
English law, according to which a party has to disclose the
existence of privileged communications to the other party, but is not
required to provide them for inspection (see Chapter 2 section §2.03
[C] supra). However, there is neither a general disclosure obligation
under the IBA Rules, nor does the distinction between disclosure
and inspection exist under the IBA Rules. Hence, there is no basis
to require a privilege log under the IBA Rules.

[E] . Applicable Law to Privileges

Several commentaries favour the application of a ‘closest
connection test’ or, in the terms of US law, a ‘centre-of-gravity
test’ to determine the law applicable to privileges. These
tests are national conflict of law rules that are typically applicable to
contractual relationships. The application of these tests is a
consequence of their qualification of privileges as substantive law.
These tests often result in applying the law to the privilege which
applies to the confidentiality obligation of the lawyer.

The IBA Rules are conceptually distinct. They have not adopted
such a conflict of law rule, but instead refer to the expectations of
the parties and their advisors in Article 9(3)(c) IBA Rules. According
to the Commentary to the IBA Rules, these expectations are often
formed by the laws of the home jurisdictions of these persons.
Hence, the arbitral tribunal may either apply the laws of the seat of
the parties or of the home jurisdiction of their lawyers.

These options still leave significant discretion to arbitral tribunals.
For example, if a German company was advised by an US in-house
counsel, the arbitral tribunal could apply US or German law to the
issue of privilege. Obviously, the application of US or German law
could influence which documents are privileged.



Commentaries disagree on the issue of whether arbitral tribunals
should give preference to the expectations of the parties or of their
advisors. A leading authority favours the lawyers’ state of
qualification considering that ‘[t]he external lawyer will often be more
sensitive and alert to issues of privilege, and will most naturally and
efficiently consider them from the perspective of his or her legal
system’.

It is definitely accurate that the parties’ lawyers are typically more
sensitive to the issue of privilege than the parties themselves.
Nevertheless, according to most laws, legal
professional privilege should not protect the lawyers, but the clients.

Hence, it seems problematic to give priority to the lawyers’
expectations over the clients’ expectations: it is still the parties’
arbitration.

Accordingly, some commentaries plead for applying the law of the
jurisdiction where the party has its seat due to the importance of the
parties’ reliance interest. However, the application of the law of
the seat of the parties could lead to awkward results. If a US
company and a French company both consult their US in-house
counsel for legal advice on US law, an application of US law to the
US company and French law to the French company would lead to
the (absurd) result that the communications of US in-house counsel
of the US company would be privileged, but not those of the US in-
house counsel of the French company.

This result may not only be unsatisfactory, but also inconsistent
with the parties’ expectations. Numerous privileges relate to a
specific status of a person, such as being an attorney or a doctor.
Hence, parties expect documents to be privileged based on the
status of these persons rather than based on their own status.

For example, a German party may expect that notes of a French
doctor are privileged because the doctor is admitted to practice in
France. Hence, the application of French law on privileges may be
in line with the parties’ expectations in this example. Similarly,
parties may associate the legal professional privilege of a French
attorney with French law.

In summary, the IBA Rules lead to two options, namely applying the
laws of the home jurisdiction of counsel or of the parties to privilege.
According to this book, parties’ expectations should be given
priority over advisor's expectations. Where privileges relate to the
status of the advisor, parties will often expect that the law defining
this status will apply to privileges. In other words, applying the law
of the home jurisdiction of the advisor is often in line with both the
parties’ and the advisors’ expectations.

A similar situation exists if lawyers from several states are involved
in a communication. A commentary suggests applying ‘the privilege
law of the state in which the senior external lawyer involved in the

communications is qualified’.

This book doubts whether this is an adequate solution. Rather,
parties expect that the law of each lawyer protects the
confidentiality of the information. If an additional lawyer from a
different country is involved in a communication, this involvement
should not have any negative influence on the privileged nature of
the communication. Rather than prioritizing the law of the most
senior lawyer, the law granting the highest protection should be
applied. In other words, this book suggests that the ‘most favoured
nation approach’, which will be explained in more detail below,
should also be applied if a party is advised by several lawyers.



Legal doctrine makes a distinction between the law applicable to the
settlement privilege and that applicable to other privileges.
According to the prevailing view, transnational
principles define the scope of the settlement privilege in
international arbitration. This opinion is in line with Article 9(2)
ICC Mediation Rules (2014), which expressly provides the
settlement privilege for mediation communications under these
rules.

According to the Commentary to the IBA Rules, ‘Article 9.3(b) IBA
Rules expresses a generalized understanding of the so-called
“without prejudice” or “settlement” privilege.’ Nevertheless, this
does not mean that the IBA Rules provide uniform rules on the
settlement privilege. Rather, the Commentary to the IBA Rules
emphasizes that the settlement privilege is (only) recognized in
certain jurisdictions. The Commentary to the IBA Rules states
that there is a need for the ‘most favoured nation approach’ when
the home jurisdiction of one party recognizes the settlement
privilege and the other party’s home jurisdiction does not.

Hence, the scope of the settlement privilege is not governed by
transnational principles under the IBA Rules, but by the most
favourable national law.

Contrary to the legal professional privilege, the settlement privilege
is not necessarily linked to the status of a person. In many cases,
the parties’ expectations will be in line with the law of their home
jurisdictions. However, if mediation takes place in a formal setting,
the parties may expect these rules to govern the privilege.

A German article suggests applying the ‘[s]ophisticated case law of
U.S. courts’ in international arbitration where specific rules on the
settlement privilege are missing. However, this solution neither
finds support in the IBA Rules nor in the Commentary to the IBA
Rules. Quite the contrary, such a rule is in disagreement with the
‘most favoured nation approach’ favoured by the IBA Rules.
Furthermore, such a solution is not recommendable in international
arbitration, since this would import all technicalities of US law on
privileges into arbitration proceedings with no connection to the US.

[F] . ‘Most Favoured Nation Approach’

Article 9(3)(e) IBA Rules and the Commentary to the IBA Rules
favour the ‘most favoured nation approach’ (see Chapter 5 section
§5.09 [D] supra). According to this approach, the rules on privilege
granting the broadest protection apply to all parties. The ‘most
favoured nation approach’ is supported by most authorities in
international arbitration. In addition, Article 22
ICDR Rules expressly provides the ‘most favoured nation
approach’.

However, a leading authority rejects the ‘most favoured nation
approach’ by considering that ‘[p]rivileges are only applied at all
because they are created, like other legal rights, by national law’.

As discussed above, in a dispute between commercial parties,
privileges are not substantive rights of a party against another party,
but are instead procedural objections against the production of
documents (see Chapter 5 section §5.09 [B] supra). Just as the
same requirements should apply to document production requests
of both parties, both parties should have the same objections
against document production requests at their disposal. As implied
by Article 9(3)(e) IBA Rules, such an approach is in line with the
objectives of fairness and equality of treatment.



The contrary point of view tends to favour parties who can base
their objections on the laws of common law countries where the law
of privileges is generally more developed than in civil law countries.
For example, in a dispute between a Swiss and an English party
where both parties are advised by in-house counsel from their home
country, the communications of English in-house counsel would be
privileged, while the communications of Swiss in-house counsel
would not (for more detail see Chapter 5 section §5.09 [G] et seq.
infra).

In this context, an article draws an amusing, but accurate analogy:
it compares the situation of a party who cannot invoke the same
extent of privilege as its opposing party with that of the tennis
legend Bjorn Borg playing tennis with a wooden racket at his
unsuccessful comeback. According to another sporting analogy,
the ‘most favoured nation approach’ is needed to avoid ‘an uneven
playing field'.

In practice, such inequalities can also be avoided by parties’
agreement. A common law author observes that legal
representatives frequently agree on the exclusion of
communications of in-house counsel from document production in

international arbitration.

Against the ‘most favoured nation approach’, a commentary argues
that privilege should not be extended to a party which has no
reasonable expectation of such privilege at the time of the
communication. Referring to the above example, it is true that a
Swiss party may not expect that a communication of Swiss in-
house counsel is privileged. However, a Swiss party may also
assume that the advice will not be subject to
involuntary document production due to the limited amount of
document production available under Swiss procedure law. Hence,
the result of the application of the ‘most favoured nation approach’
does not contradict the parties’ expectations.

The application of the ‘most favoured nation approach’ leads to the
application of national laws. Some of them, namely US, English,
German and Swiss law are examined in the following analysis of
comparative law. The reason for this analysis is obviously not only
scientific interest, but the practical application of domestic rules on
privilege in international arbitration.

[G] . Legal Professional Privilege under US and English Law

US Federal and English law both recognize two types of legal
professional privilege: a privilege for legal advice, known as
attorney—client privilege in the US, and a litigation privilege, known
as attorney work-product doctrine in the US.

In essence, the scope of these privileges results from their name.
Under English and US law, the legal advice privilege (or
attorney—client privilege) requires that the communication was made
for the purpose of seeking, obtaining or giving legal advice.

Under both laws, the litigation privilege (or attorney work-product

doctrine) applies to both pending and contemplated litigation. It
requires that the documents were prepared for the dominant (or
primary) purpose of being submitted to a legal advisor for advice or

use in litigation. However, it is not sufficient to copy an in-house
counsel in an electronic conversation to consider that the primary

purpose of a communication was to receive legal advice.

In a leading English case, whether a report establishing the cause



of a train accident was privileged was a legal question that needed
to be decided upon. The report was prepared for the double
purpose of increasing safety on trains and preparing litigation.

The House of Lords denied that the report was mainly prepared for
litigation and concluded that the report was not privileged.

Under English and US law, the privilege for legal advice (or
attorney—client privilege) applies to confidential communications
between lawyers and their clients or agents, but not to
communications between lawyers and third parties. In comparison,
the litigation privilege (or attorney work-product doctrine) also
applies to communications between lawyers and non-parties under

both laws.

The legal advice privilege applies to confidential documents. For
example, correspondence between the parties and notes of
meetings between opposing counsel are considered to not be
confidential under English and US law. However, such
documents can be privileged based on a settlement privilege (see
Chapter 5 section §5.09 [l] infra).

Under US Federal and English law, the legal professional privileges
extend to in-house counsel as long as the latter do not work in a
business or administrative role, but in a legal function. The same
rule also applies to outside counsel. In other words, documents
of lawyers acting as business people are not protected by legal
privilege.

Under English and US law, a joint privilege exists when
several persons instruct a lawyer. A joint privilege needs to be
distinguished from a common interest privilege. Under English
law, a common interest privilege protects communications between
several parties in a litigation procedure who have a common
interest. A joint defence privilege also exists under US law, but
requires the presence of a lawyer.

English and US law contain a number of technicalities that limit the
scope of the attorney—client privilege.

In particular, it is controversially discussed in both countries which
employees of a corporate client should be considered to be clients
in an attorney—client relationship. In the case of Three Rivers
District Council v. Bank of England, the English House of Appeal
held that only three bank officials who had been responsible for the
communication between the bank and the inquiry were considered
to be the client.

In an obiter dictum of a subsequent decision concerning the same
dispute, a member of the House of Lords emphasized concerns that
the Court of Appeal may have gone too far by treating employees of
the bank as third parties, since corporate clients ‘can only
communicate through their employees and officers’. In addition,
the decision of the Court of Appeal is subject to sharp criticism in
English legal writing. Nonetheless, the
controversial decision in the case Three Rivers District Council v.
Bank of England is current English law.

A similar rule, called ‘control group test’, was applied under US
Federal law until the landmark case Upjohn Co v. United States in

1981. In this case, the US Supreme Court held that:

The control group test thus frustrates the very



purpose of the attorney—client privilege by
discouraging the communication of relevant
information by employees of the client corporation to
attorneys seeking to render legal advice to the client.

Nonetheless, the control group test is still applied
under the laws of lllinois.

Today’s legal situation under US Federal law and under several laws

of US states that rejected the ‘control group test’ is controversial.

Pursuant to one opinion, a ‘subject matter test’ is applied in these

jurisdictions. According to another view, there is a need to

distinguish between the ‘subject matter test’ and the Upjohn test.
The criteria of these tests are also controversial.

Simplified, it can be said that these tests aim at extending the
number of employees to be considered as clients to a larger group
of employees beyond that of the ‘control group’, but without
including all employees. By contrast, some US states apply the

attorney—client privilege to all employees of the client company.

In conclusion, the legal professional privilege under English and US
law are very similar. In principle, both laws provide a broad
protection of privilege which includes documents created by in-
house counsel. However, both laws use a restrictive definition of the
term ‘corporate client’ in an attorney—client relationship.

[H] . Legal Professional Privilege under Swiss and German Law

Contrary to English and US law, Swiss and German law do
not distinguish between two kinds of legal professional privilege, but
only provide one type of legal professional privilege.

Swiss and German law focus on the person in possession of the
potentially privileged documents. Both laws distinguish between
documents in the hands of lawyers and document in the hands of
clients. In addition, Swiss law provides a rule for

attorney—client correspondence that applies independently of

who is in possession of the correspondence.

The civil procedure codes of both countries provide rights of lawyers
to refuse participating in the taking of evidence when they would
risk criminal prosecution for violations of professional secrecy.
Since the obligation of lawyers to keep documents secret is broad,
the legal professional privilege for documents that are in the hands
of outside counsel is also broad. It also covers documents that
are not privileged in the hands of the client.

For example, an attorney typically has an obligation to keep secret
a contract attached to an e-mail sent by a client. As a
consequence, the contract in possession of the attorney is
privileged under Swiss and German law.

The legal professional privilege is significantly less broad under
Swiss and German law if the documents are not in the hands of the
attorney.

Article 160(1)(b) CPC (Switz.) provides that parties have no duty to
produce documents from the correspondence between a party or a
third party and a lawyer. Just as in English and US law, this
privilege relates to the object, i.e., the privileged documents. In
other words, the existence of the privilege of Article 160(1)(b) CPC
(Switz.) does not depend on the person who is in possession of



documents. The documents are privileged even if they are in the
hands of a third party.

Swiss commentaries disagree as to whether documents attached to
lawyer’s correspondence have to be produced. The better view
is that the legal professional privilege only covers documents
resulting from the professional activity of the lawyer. Documents
in the hands of a party that existed independently of the
attorneyclient relationship do not get privileged by handing them
over to a lawyer. If the attorney’s entire file is considered to be
privileged, as a publication suggests, a party could bury facts by
handing over all damaging documents to its lawyer.

In contrast to Swiss law, German law lacks an explicit provision
granting privilege to attorney—client correspondence in the hands of
a party. German authorities agree that the provisions granting
lawyers a right not to participate in the taking of evidence do not
apply to attorney—client correspondence in the hands of a party, not

even by analogy.

According to the prevailing opinion in Germany, courts can and
must consider the legal professional privilege when using their

discretion. However, a commentary defends the opinion that
Article 142 ZPO (Ger.) does not provide any rights of the parties to
refuse document production based on the legal professional

privilege of their lawyers. Taking into account that the legal
professional privilege is part of the right to a fair trial under German

law, this point of view seems to be overly restrictive.

Just as under US and English law, the legal profession privilege
does not apply to business activities of lawyers under Swiss law,

but only to activities that are typical for a lawyer. In particular,
Swiss case law has denied the legal professional privilege for the

board mandates of lawyers and activities as a trustee.

Under both German and Swiss law, it is controversial as to
whether the legal professional privilege applies to in-house counsel.

The Swiss Federal Tribunal explicitly left this question open in a
2008 decision. While most Swiss commentaries deny the
existence of such a privilege, some commentators defend the
opinion that the legal professional privilege also applies to in-house
counsel. According to the latter opinion, in-house counsel have the
same task as external counsel, i.e., giving legal advice, and,
therefore, the legal professional privilege should also apply to them.

However, the Swiss Code of Civil Procedure refers to the
provision of Swiss Criminal Law'~“ which provides criminal
sanctions for lawyers who violate their duty of confidentiality. Based
on principles of criminal law, this provision cannot be applied by
analogy to in-house counsel. This would violate the principle of
nulla poena sine lege. Hence, the legal professional privilege
does not apply to in-house counsel under Swiss law.

The introduction of a new act on in-house counsel was discussed in
Switzerland. If passed, it would have introduced a legal professional
privilege for in-house counsel. In the political and legal
discussion, in-house counsel of international companies defended
the opinion that Swiss law needs to protect the confidentiality of
their legal advice. Even if these arguments did not



prevail in the political discussion in Switzerland, these
considerations may be valuable in international arbitration, because
they show the expectations of users of international arbitration.

Contrary to the legal situation in Switzerland, in-house counsel can
be admitted to the bar in Germany. Many, but by no means all,
German in-house counsel are admitted to the bar in practice.

Documents of in-house counsel not admitted to the bar are not
privileged according to German legal doctrine. It is highly
controversial whether or not documents of in-house counsel
admitted to the bar are privileged and, if they are, under what
requirements.

According to one opinion, documents of in-house counsel admitted
to the bar are only privileged if the in-house counsel does not act for
his or her company, but for a third party. If this view is followed,
the scope of the legal professional privilege is very limited: the
typical case, in which an in-house counsel creates documents for
his or her employer, is excluded.

In summary, the protection of the legal professional privilege is
broad under Swiss and German law with regard to documents that
are in the possession of outside counsel. The attorney—client
correspondence is also protected under Swiss law if the
correspondence is in the possession of the client. In contrast,
German courts have free discretion to decide whether or not such
documents are privileged under German law.

According to the prevailing opinion in Switzerland, documents of in-
house counsel are not privileged. In Germany, it is controversial
whether or not documents of in-house counsel registered to the bar
are privileged.

[l] . Comparative Overview on Settlement Privilege

Many, if not most, developed countries recognize a mediation
privilege. For example, § 4 Mediation Act (Ger.) provides a duty of
confidentiality for the mediator and the persons involved in a
mediation. Pursuant to German law of civil procedure, such a

statutory duty of confidentiality is both a right to refuse to testify

as well as to produce documents. As further examples, section
4 Uniform Mediation Act (US), Article 131-14 French Code of Civil

Procedure (hereinafter ‘CPC (Fr.)') and Article 216(2) CPC
(Switz.) provide that mediation communication is privileged.

Some laws provide a general settlement privilege that goes beyond
mediation. For example, under the English ‘without prejudice’ rule,
statements made in the course of settlement negotiations are both

inadmissible and privileged. Rule 408 Federal Rules of

Evidence (‘FRE’) (US) provides the inadmissibility of statements
made during settlement negotiations.

Swiss law recognizes a privilege for formal conciliation proceedings.

However, neither Swiss nor German law provides a
general settlement privilege.

[J] . Further Types of Privileges

The following privileges are also common, but less important in
international arbitration: medical professional privilege,



psychotherapist—patient privilege, priest—penitent privilege,
reporters’ privilege, privilege against self-incrimination, marital and
other family privileges.

Furthermore, an accountant—client privilege is recognized under US
Federal and state law. Since accountants play a key role in
some cases, the question of whether or not this privilege applies in
a specific arbitration can be important.

[K] . Waiver of Privileges under English and US Law

In principle, it is only the client who has the power to waive the
privilege under US and English law. However, a lawyer's
authority to represent his or her client typically includes the
authority to waive privilege under these laws.

Under both English and US law, inadvertent waiver of privilege is a
delicate issue. Under US Federal law, the issue of inadvertent
waiver of privileges is governed by Rule 502(b) FRE. According
to this provision, disclosure is not considered to be a waiver of
privilege, if the following conditions are met:

(1) the disclosure is inadvertent

(2) the holder of the privilege or protection took
reasonable steps to prevent disclosure; and

(3) the holder promptly took reasonable steps to
rectify the error, including (if applicable) following
Fed. R. Civ. P. 26(b)(5)(B).

According to English law, the inclusion of documents in the non-
privileged section of the list of documents is not considered to be a
waiver, as long as no inspection took place. As a rule, privilege
is waived after inspection of the documents if the error is not
obvious.

Furthermore, a party cannot use privileged communications both as
‘a sword and a shield’ under US and English law. If a party
alleges to have acted according to the advice of its counsel, the
party cannot refuse document production based on legal
professional privilege.

English rules of waiver on privileges are closely related to English
civil procedure and the distinction between inspection and
disclosure which does not exist in international arbitration.

Similarly, the provisions of US law on inadvertent disclosure must
be seen in the context of the role of discovery in US proceedings. In
particular, the provisions require parties to take reasonable steps to
prevent inadvertent disclosure. Such steps cannot necessarily be
expected of non-US companies who are not used to broad
discovery of documents. In US procedures, parties often conclude
agreements which allow them to claw back documents that they
inadvertently disclosed to the other side (so-called clawback

agreements).

[L] . Waiver of Privileges under German and Swiss law

According to several commentaries on international arbitration, the
legal professional privilege belongs to the attorney in civil law

countries. At least for Swiss and German law, this generalization



is inaccurate. Just as in common law countries, under Swiss

and German law, the secrecy belongs to the client who has the
power to waive the privilege.

Under German law, the attorney has to give testimony and produce
documents if the client has waived the attorney—client privilege.
Under Swiss law, however, the attorney can refuse to participate in
the taking of evidence even if the client waived its privilege.

Due to the narrow scope of document production, inadvertent waiver
of privileges is not an issue under Swiss and German law.

[M] . Summary

Privileges allow a party (or a witness) to withhold evidence from the
other side. Contrary to the opinion of several commentaries,
privileges are of procedural nature.

Pursuant to Article 9(3)(c) IBA Rules, the arbitral tribunal determines
the law applicable to privileges based on the expectations of the
parties and their advisors. Parties will often relate the legal
professional privilege to their counsel and, accordingly, expect it to
be governed by the law of their counsel’s home jurisdiction.

In contrast, the settlement privilege does not necessarily relate to
the status of a person. Consequently, parties will often expect the
settlement privilege to be in line with the law of their home
jurisdiction.

Article 9(3)(e) IBA Rules favours the ‘most favoured nation
approach’ according to which the rules on privilege granting the
broadest protection apply to all parties.

English and US law both consider documents created by in-house
counsel to be privileged. Documents of Swiss in-house counsel are
not privileged. In Germany, it is controversial whether documents of
in-house counsel admitted to the bar are privileged. Contrary to
German and Swiss law, English and US law use a restrictive
definition of the term ‘corporate client’ in an attorney—client
relationship.

Many national laws provide for a mediation privilege. A general
settlement privilege is recognized under English and US law, but
does not exist under Swiss and German law.

Under both English and US law, specific requirements exist as to
when an inadvertent waiver of privileges is considered to be a
waiver of privilege.

[N] . Comments on the Current Version of the IBA Rules

The ‘most favoured nation approach’ favoured by the IBA Rules and
most commentaries typically leads to relatively satisfactory results
if two common law parties or a common law party and a civil law
party are involved. In these situations, the developed rules on
privilege of a common law country are applied.

Nonetheless, the application of privilege rules of a common law
country is not entirely unproblematic. First, the tendency of US and
English law to consider communications between counsel and
lower-level employees not to be privileged can be a real pitfall for
companies from other regions. Second, parties not used to common



law rules on the waiver of privileges will be surprised by these rules
and may end up in inadvertently waiving the privilege.

In the third place, the application of common law rules on privilege
is highly complex. The ‘most favoured nation approach’ includes all
these rules in international arbitration and, thereby, substantially
increases the complexity of international arbitration.

In both civil and common law countries, the content of privileges is
often very controversial. In civil law countries, such as
Germany, the law of privileges tends to be rather underdeveloped
and requires significant interpretation. The ‘most favoured nation
approach’ imports these controversies and vague rules into
international arbitration.

In a pure civil law setting, the legal situation can be even more
problematic. If both applicable laws provide narrow privilege, the
‘most favoured nation approach’ only adds complexity. In
particular, the legal professional privilege may not be extended to
legal advice and communications of in-house counsel.

Accordingly, the currently prevailing approach typically extends the
scope of document production compared to civil law proceedings,
but often leaves the scope of privilege unchanged in arbitral
proceedings between civil law parties. The application of current
doctrines on privileges leads to an imbalance between the scope of
document production and that of privileges. However, the scope of
privileges should be in line with the extent of document production.

This may result in less documents being discoverable in an arbitral
procedure between common law parties than in an arbitral procedure
between civil law parties, since the applied common laws recognize
privileges to a greater extent. This result is more than questionable
since common law parties may expect wide document production,
while civil law parties may expect narrow document production.

A book on privileges under German, French and English law made
the following comparison: the scope of document production and
privileges are like Siamese twins: if one is growing, the other one
must necessarily grow, too. This comparison may be
exaggerated. It is not an absolute necessity that privileges be
extended when the scope of document production is extended.
Nonetheless, it is a reasonable and a logical consequence of
widening the scope of document production to also broaden the
scope of privileges.

One of the reasons why there are no extensive rules on privilege in
court proceedings of civil law countries is that there is no need to
develop such rules, since document production typically is very
limited. In international arbitration, the extent of document
production is typically broader. Hence, there should be no

mechanical application of national laws on privileges.

In summary, the current ‘most favoured nation approach’ leads to
relatively satisfactory results in proceedings where at least one
common law party is involved. In a pure civil law setting, the
resulting extent of privileges is typically too narrow in relation to the
scope of document production.

From a procedural point of view, the determination of the most
favoured law is often very complex. Since one of the goals of



arbitration is to be an efficient form of dispute resolution, the need
for simplification is obvious.

A commentary on the IBA Rules considers the current rules on
privilege to be ‘less innovative and less forward-looking than many
other new provisions’. This is definitely an accurate description.
The chapter below on model clauses contains one clause, namely
Model Clause 7, which is dedicated to resolve this problem (see
Chapter 8 section §8.08. infra).

§5.10. LEGAL IMPEDIMENT

Besides privilege, Article 9(2)(b) IBA Rules mentions ‘legal
impediment’ as a further ground for exclusion of document
production. Furthermore, Article 9(3) IBA Rules also applies to legal
impediments according to its wording. The IBA Rules and the
Commentary to the IBA Rules are silent with regard to the definition
and content of the term ‘legal impediment’. In addition, legal
doctrine has not yet focused on this issue.

A legal impediment can be defined as a rule of law or an order of a
public authority which prohibits disclosure. An example of a legal
impediment is an order of a public prosecutor to not disclose
specific documents. A public prosecutor may issue such an order
when the disclosure would compromise the investigations. Further
examples include data privacy laws prohibiting the disclosure of
personal data. Such laws may require the redaction of some
personal information.

§5.11. COMMERCIAL OR TECHNICAL CONFIDENTIALITY

[A] . Introduction

The issue of commercial and technical confidentiality is
underestimated by a considerable part of the arbitration literature
which tends to focus more on the legal professional and settlement
privileges as well as on the confidentiality of arbitral proceedings.
However, commercial and technical confidentiality is an important

reason to limit document production in practice.

This objection must be seen against its economic background.
Companies can protect their know-how through two different
methods: either by registering a patent or by keeping the know-how

secret. The first method has the disadvantage that the know-
how becomes public, but the benefit of exclusivity for a limited
period of time. In the opinion of the German Federal
Court of Justice, a trade secret is often more valuable than an

intellectual property right.

This issue is particularly salient when the parties in dispute are

competitors and the facts of the case occurred recently. In such
situations, the fear that the opposing party gains a competitive
advantage by learning trade secrets can be a dominant factor in the

party’s considerations on document production.

[B] . Distinction between Confidentiality and Privileges

Sometimes the issue of commercial and technical confidentiality is
examined under the denomination of ‘privilege for trade-secrets’

or ‘business or trade secret privilege’. In contrast, this book
follows the terminology of Article 9(2)(e) IBA Rules.



The distinction between privileges and commercial or technical
confidentiality is important, since the IBA Rules include particular
rules on privilege in Article 9(3) IBA Rules that do not apply to
commercial or technical confidentiality. Article 9(3) IBA Rules
only refers to Article 9(2)(b) IBA Rules when defining its scope of
application.

There is a difference in the determination of the applicable law to
privileges and to commercial and technical confidentiality. While the
Commentary to the IBA Rules favours the most favoured law
approach with regard to privileges (see Chapter 5 sections §5.09 [D]
and §5.09 [F] supra), the rules on technical and commercial
confidentiality do not refer to national laws. Rather, the Commentary
to the IBA Rules emphasizes the discretion of the arbitral tribunal in
determining whether the concerns of technical and commercial

confidentiality are compelling.

[C] . Complete Exclusion of Evidence Is the Exception

The IBA Rules provide two rules that limit document production due
to technical or commercial confidentiality. Pursuant to Article 9(2)(e)
IBA Rules, technical and commercial confidentiality is a reason to
exclude document production if the confidentiality concerns are
‘compelling’. In addition, Article 9(4) IBA Rules provides the
possibility of ‘suitable confidentiality protection’ when evidence is
presented.

Neither the IBA Rules nor the Commentary to the IBA Rules defines
technical and commercial confidentiality. Moreover, the word
‘compelling’ is not defined. The following two subsections make
suggestions with regard to the definitions of these terms.

[D] . Definition of Technical and Commercial Confidentiality

Even if national laws on confidentiality are inapplicable, an analysis
of comparative law can be helpful for the definition of technical and

commercial confidentiality. Under German and Swiss law,
the definition of technical and commercial confidentiality contains
the following elements:

1) Business related facts
2) Known only by a limited number of persons
3) That are not obvious

4) With regard to which the company has an
economic interest to maintain secrecy

5) That the company intends to keep secret.

Section 1(4) US Uniform Trade Secrets Act (‘UTSA’), as
amended in 1985, contains similar elements for the definition of a
‘trade secret’:

[I]nformation [...] that:

(i) derives independent economic value, [...], from
not being generally known to, and not being
readily ascertainable by proper means by, other
persons who can obtain economic value from its
disclosure or use, and

(ii) is the subject of efforts that are reasonable under
the circumstances to maintain its secrecy.



The UTSA is a statutory source in most US states, but does not
apply in New York. While the terms used by the UTSA are
different from those of Swiss and German law, it is difficult to see
significant differences with regard to the definitions. Facts and
information are both very broad terms. The phrase ‘[k]nown only
by a limited number of persons’ is equivalent to ‘not generally
known’. The terms ‘economic interest’ and ‘economic value’ are
synonymous. With regard to this criterion, it is relevant whether the
company or competitors can use the secret. ‘Not obvious’ and
‘not being readily ascertainable by proper means’ are also
interchangeable expressions.

Companies’ intent to maintain evidence is typically shown by the
companies’ efforts. However, while it is examined under the
UTSA whether the companies’ efforts have been reasonable,
any expression of intent to maintain the secrecy is

sufficient under Swiss and German law. Hence, the
requirement of the UTSA is slightly more difficult to fulfil than the
requirement under German and Swiss law.

Similarly, trivial or useless information is considered to not be
confidential under English law. An English commentary
suggests that confidentiality must provide some value to the party
and that a reasonable party in the position of the party would regard
the information in question as confidential. These criteria are
vaguer than those under Swiss and German law and the UTSA.
Furthermore, the second criterion seems circular: the suggested
requirement that confidential information is what a reasonable
person considers to be confidential is not a distinctive criterion. It
might be overstated, but this definition is not far away from saying:
‘Confidential is what is confidential.’

Examples of technical confidentiality are formulas, know-how and
models. Examples of commercial confidentiality are price
calculations, financial records, tax records and documents covered
by confidentiality agreements with third parties.

In conclusion, an arbitral tribunal may be inspired by the similar
criteria of Swiss law, German law or the UTSA. Put in simple terms,
confidentiality is characterized by three elements under these laws:
(i) the limited number of persons knowing the information, (ii) the
objective value of keeping the information secret, and (iii) the

subjective intent or the efforts to do so.

[E] . Compelling Grounds to Exclude Documents

Moreover, the question arises what are compelling grounds to
exclude evidence for commercial or technical confidentiality.
According to this book, the complete exclusion of documents is
justified if the secret has a high economic value. The other side of
the coin is that there are compelling grounds if the requested party
would incur significant damage in the event that the secret is
divulged. In other words, the secret must be so important, that you
cannot expect the party to disclose it in judicial proceedings.

For example, a company specializing in credit card security that
has a dispute with a credit card company regarding the quality of its
services, cannot be expected to disclose its highly secret security
mechanisms even to its client. Similarly, a chocolate manufacturer,
which has a dispute with a distributor regarding the quality of the
chocolate, cannot be expected to disclose a secret recipe.

Finally, a pharmaceutical company, which has a dispute with a



supplier, will not be ready to disclose know-how about the
development of a drug not yet protected by a patent.

All these examples describe situations in which the companies’
‘crown jewels’ are at stake. In general, companies are not ready to
share such secrets with anyone. They cannot be
expected to produce them even in a confidential arbitration
procedure and independently from confidentiality measures that
would be taken.

[F] . Confidentiality Agreements

Decisions on document production are particularly delicate if a party
claims that it cannot produce documents due to a confidentiality
agreement with a third party.

On the one hand, it may seem unfair that the requested party
benefits from a limitation that the requested party itself created by
undertaking the confidentiality agreement. On the other hand,
confidentiality agreements are a usual business practice and there
can be legitimate reasons to conclude such agreements.
Furthermore, arbitral tribunals should respect the principle of pacta
sunt servanda even in relation to third parties.

Therefore, the analysis should focus on whether a party breaches
the confidentiality agreement with the third party if the party
discloses the documents in question. In contrast, whether a
party becomes liable to pay damages to the third party if the party
breaches the confidentiality agreement should not be the relevant
criterion. Generally speaking, an arbitral tribunal should not require
that a party breaches an agreement with a third party. In addition,
there may be other consequences of a breach of an agreement than
damages. In particular, this can be a reason for the third party to
terminate the agreement or a reason not to conclude new contracts
with the concerned party.

An exception to this rule should be made if a party concludes the
confidentiality agreement with the third party in bad faith. For
example, a party can act in bad faith if it concludes the
confidentiality agreement with the third party already knowing about
the dispute in question.

For confidentiality agreements, there is a well-established practice
of arbitral tribunals that aims at finding amicable solutions with third
parties. The arbitral tribunal may ask the requested party to write
a letter or an e-mail to the third party asking for its consent to the
production of the documents in the arbitration procedure.

[G] . Overview on Confidentiality Measures

In cases, where documents are confidential, but not highly
confidential, Article 9(4) IBA Rules applies. According to this
provision, the arbitral tribunal can take measures to protect
confidentiality.

Typical measures to protect technical or commercial confidentiality
include: (i) the redaction of sensitive information, (ii) the production
of documents for counsel-eye review only, or (iii) the
use of a confidentiality expert. The use of ‘clean teams’ is a further,
but probably less common option.

In general, an in-camera review by the arbitral tribunal is problematic
from the point of view of the right to be heard and cannot be
recommended.



[H] . Redactions

Redactions are widely used in international arbitration. For
example, if minutes of a board meeting contain different topics and
only one relates to the arbitration procedure, the requested party
usually redacts the unrelated parts of the minutes. In such
cases, the requested party typically has two arguments to justify
redactions: irrelevance and confidentiality.

[l] . Confidentiality Experts

In practice, the appointment of a confidentiality expert is an
important method to deal with confidentiality issues. In addition, the

terms of ‘confidentiality advisor’, ‘document production master’

or ‘discovery agent’ are sometimes used for the same or a
similar function.

The possibility of appointing a confidentiality expert is expressly
provided by Article 3(8) IBA Rules. According to this provision, a
confidentiality expert should be used in exceptional circumstances
where the review of the document is indispensable to decide on the
validity of the objection. Such a confidentiality expert has the task
of reviewing the document and reporting his or her findings to the
arbitral tribunal which will subsequently decide whether to accept or

to reject the exception.

An article on protective orders in international arbitration considered
appointing the tribunal’s secretary as discovery agent to be a
‘smooth option’. However, it can be doubted whether this low-
cost solution is appropriate. As other experts, a confidentiality
expert should be independent, not only from the parties, but also
from the arbitral tribunal. The chairman and the tribunal’s secretary
typically belong to the same law firm and work closely together in
the arbitration procedure. Hence, the tribunal’s secretary lacks the
required independence.

The arbitral tribunal is authorized to appoint a confidentiality expert
without the agreement of the parties. Where the parties agreed to
delegate the decision-making power to the confidentiality expert, the
confidentiality expert is authorized to accept or reject the privilege
objection.

Whether the arbitral tribunal can appoint a confidentiality expert who
has the power to decide on privilege objections without the
agreement of the parties is controversial in arbitration doctrine.
Several arbitration statutes of important arbitration centres as
well as leading institutional rules state that the arbitral tribunal is
competent to decide on evidentiary issues.

For example, the taking of evidence is the responsibility of the
arbitral tribunal pursuant to Article 184(1) PILA. Consequently, the
arbitral tribunal cannot delegate procedural decision-making power

under Swiss law without the parties’ agreement.

Independent of the legal issue of whether or not the arbitral tribunal
has the power to appoint a confidentiality expert with decision-
making powers under any given arbitration statutes or rules, such a
delegation without the agreement of the parties would be insensitive
and cannot be recommended.

[J] . Only-Counsel Review



Another common measure to protect the confidentiality of
documents is the only-counsel review. Outside counsel sign a
confidentiality undertaking in which they agree not to disclose the
documents to third persons, including to their own clients. An
only-counsel review should be agreed to only if such an agreement
is admissible under the laws applicable to the conduct of outside
counsel.

Furthermore, such a measure requires trust of the requested party
in counsel of the opposing party. On the one hand, it is not self-
evident that such trust would be present, considering the fact that
there is a dispute and that there is never a relationship of trust with
opposing counsel. On the other hand, attorneys are bound by
professional ethics and, therefore, can be expected to comply with
confidentiality undertakings.

Moreover, additional confidential measures may need to be taken
with regard to the award. The award should be formulated in a
way that ensures the secret is not disclosed.

The only-counsel review does not lead to an effective representation
of the requesting party if outside counsel depends on the input of
the client to assess the relevance of the confidential documents,
e.g., if he or she requires technical comments from the party’s
engineers.

[K] . Clean Teams

A further confidentiality measure is the use of so-called clean
teams. A ‘clean team’ consists of specific persons that sign
confidentiality agreements. Confidential documents are
disclosed only to these persons. ‘Clean teams’ only provide a
weak protection of confidentiality. Furthermore, this method requires
great confidence in the opposing party. Unsurprisingly, such
confidence is rather exceptional in case of a dispute.

[L]. Summary

The IBA Rules do not refer to national rules on technical or
commercial confidentiality, but grant arbitral tribunals broad
discretion with regard to this issue. According to Article 9(2)(e) IBA
Rules, complete exclusion of document production is the exception.
An arbitral tribunal should take such a decision only if there are
compelling reasons to do so.

The rule is that arbitral tribunals should take the necessary
confidentiality measures to protect confidentiality. The redaction of
sensitive information is often used. The appointment of a
confidentiality expert is also a fairly common measure to protect
confidentiality. However, the decision-making power on the
confidentiality objection cannot be delegated to the confidentiality
expert without parties’ agreement under several laws and
institutional rules, e.g., under Swiss law.

As a rule, arbitral tribunals should respect confidentiality
agreements with third parties except where the party concluded the
confidentiality agreement in bad faith. An only-counsel review is a
method used regularly to protect confidentiality, which, however,
requires trust in opposing counsel. The appointment of ‘clean



teams’ offers only weak confidentiality protection.

§5.12. POLITICAL OR INSTITUTIONAL SENSITIVITY

The requirements that apply to technical and commercial
confidentiality also apply to the protection of political or institutional
sensitivity. Pursuant to Article 9(2)(f) IBA Rules, ‘grounds of special
political or institutional sensitivity’ are only a reason to exclude
document production if they are compelling. In all other cases, an
arbitral tribunal may take the same confidentiality measures as in
case of technical or commercial confidentiality (see Chapter 5
section §5.11 supra).

National laws often bind governments and their administrations to
keep their internal communication secrets. The same is true for
some international institutions.

The expression ‘special political or institutional sensitivity’ is
broader than the term ‘state secrets’. State secrets concern core
national interests such as defence or security.

Obviously, political or institutional sensitivity is typically only an
issue when at least one of the parties is a state or a state-owned
company.

The ICSID case of Biwater Gauff v. Tanzania is instructive with
regard to the objection of political or institutional sensitivity. In
this case, Tanzania objected to the production of certain categories
of documents on the basis of public interest immunity provided by
Tanzanian law. The arbitral tribunal rejected this objection by
considering the following:

This is an international tribunal, governed by an
international convention, which is mandated to enquire
into the conduct and responsibility of a State in light
of its international treaty and customary international
law obligations. It is hardly conceivable that, in this
setting, a State might invoke domestic notions of
public interest and policy relating to the operations of
its own Government as a basis to object to the

production of documents [...].

However, the arbitral tribunal added that Tanzania should refer the
matter immediately to the arbitral tribunal if any of the documents to
be produced contain politically sensitive documents, namely state
secrets. This distinction shows that arbitral tribunals will not
simply follow national law, but make an independent assessment of
the sensitivity of the documents in question.

§5.13. UNREASONABLE BURDEN

[A] . Production of E-Documents Bears the Risk of a High
Burden

For several reasons, the phenomenon of e-document production has
an influence on the burden of document production. First, e-
documents have significantly raised the number of business
documents. This development can be observed in daily life. It is
incredibly easy to transmit, duplicate and forward e-documents.
Office employees write dozens of e-mails every day. Thirty years



ago, they would not have sent so many letters. E-
mails have partly replaced oral communication. As a result,
electronic archives contain substantially more documents than
traditional archives of paper documents used to contain.

A further factor that can raise the burden of the production of e-
documents is that e-documents are often widely dispersed. E-
documents can be stored, in particular, on mainframe computers,
on network servers or the back-up media of the company, on the
personal desktops, laptops or smartphones of an employee or on
the servers of cloud providers. Depending on how a company is
organized, it can be a Herculean task to find e-documents in all
these different places. The search for responsive documents
usually causes an important part of the production costs of e-
documents.

The production of certain types of e-documents is more onerous.
This is particularly the case if deleted data or back-up tapes need to
be restored. That said, search tools are becoming more and more
efficient, facilitating the discovery of e-documents and reducing
the additional burden of their production.

Legal costs also influence the burden of the production of e-
documents. Numerous legal issues in relation to the production of e-
documents have not yet been resolved in international arbitration.

In contrast to lawyers from civil law countries, practitioners from
common law countries often have considerable experience from
their home jurisdictions of dealing with the production of e-
documents. Some of them suggest filling the gaps with solutions
inspired by the practices used in common law countries such as the
Sedona Principles for Electronic Document Production (Sedona
Principles). This approach typically triggers resistance from
practitioners from civil law countries. The conflicting
interpretations of the IBA Rules are a fertile ground for long disputes
on the production of documents.

In summary, the high volume and wide dispersion of e-documents
increase the burden of document production even though the
additional burden can be reduced with the help of sophisticated
search tools. Additionally, there is a risk of long disputes on legal
issues, since the interpretation of requirements related to the
production of e-documents is controversial. As a result, the
production of e-documents risks becoming a very costly and time-

consuming exercise in international arbitration.

[B] . Delicate Exclusion of Material Documents

Article 9(2)(c) IBA Rules provides that the unreasonable burden of
producing requested documents is a reason to exclude them from
production. While this criterion plainly seems to be common sense,
its application is much more delicate than it initially appears.

Article 9(2)(c) IBA Rules is not a general clause that applies every
time a document production request is too burdensome.
Nonetheless, parties often invoke an unreasonable burden when

document production should be rejected on other grounds.

Two examples of document production requests that an arbitral
tribunal considered to be an unreasonable burden are cited in the
2006 ICC Bulletin (Special Supplement). The first document
production request concerned all communications between the



respondent and a third party and all documents created or held by
the respondent or the third party relating to the sale of a company.
The second document production request concerned ‘any and
all documents relating to valuations ... carried out in the period
since the Sale’. Moreover, the second request specified that the

‘term “valuation” should be interpreted broadly’.

The first request neither named the presumed authors or recipients
of the documents nor provided a period when the communications
were established. Also, the request for all documents relating to the
valuations only named the subject and was, therefore, overly broad.
Hence, the requests should have been rejected because they were
not limited to a narrow and specific category of documents (see
Chapter 5 section §5.05 [C] supra). As a consequence, it would not
have been necessary to apply the provision on the unreasonable
burden.

Some commentaries state as an example of an unreasonable
burden that ‘the evidence already submitted or produced is
sufficient to prove the requesting party’s allegations’. This is not
an issue of unreasonable burden, but one of lack of materiality to
the outcome of the case (see Chapter 5 section §5.06 [E] supra).

According to several commentaries, the burden should be weighed
against the potential use of the documents to determine whether the
burden is unreasonable. However, this is not an issue of the
extent of the burden to the requested party, but of the lack of
proportionality, which is a different ground to exclude documents
from production according to Article 9(2)(g) IBA Rules.

If a document production request is too broad, the burden may be
high, but Article 9(2)(c) IBA Rules does not apply, because the
request should have already been dismissed because of a lack of
specificity. The unreasonable burden only comes into

play when a document production fulfils the requirements of
Article 3 IBA Rules. In other words, it is the purpose of Article 9(2)
(c) IBA Rules to exclude material documents and categories of

documents if their production is too burdensome.

[C] . Definition of an Unreasonable Burden

Neither the Commentary of the IBA Rules of Evidence Review
Subcommittee nor other commentaries seem to define an
unreasonable burden. This book thus suggests the following
definition: ‘A burden is unreasonable if it exceeds a commercially
acceptable degree.’ It follows that the threshold is below the limit of
an insupportable burden. It would not be in the interest of arbitration
to test the limits of the financial and temporal capacities of the
parties.

Rather, the business needs for efficient dispute resolution to be
taken into account. For this reason, the suggested definition uses
the word ‘commercially’. This indicates that arbitral tribunals should
view the issue of an unreasonable burden not only from a purely
legal perspective, but also from a business perspective.

In the first place, the commercially acceptable degree of the burden
depends on the amount in dispute. Time and money that are
reasonably spent on document production increase with a higher
amount in dispute.

The amount of time and money reasonably spent on document
production does not proportionally increase with the amount in



dispute, but at a much slower rate. By comparison, this can also be
seen in the scales of arbitrators’ fees. Consequently, the higher
the amount in dispute, the higher are the reasonable costs in
absolute figures, but the lower is the percentage of the amount in
dispute that leads to an unreasonable burden.

The costs related to document production are only one of several
items of the total cost of arbitration, while the costs of the
production of a category of documents are only a part of the costs
of the document production procedure. Hence, a relatively small
amount compared with what is in dispute can be commercially
unreasonable.

In many cases, the employees of the parties bear a large part of the
burden of document production. As a rule, time that needs to be
spent by the employees of the parties to comply with a document
production request should be measured in hours. Conversion into
money would help compare the theoretical costs with the amount in
dispute. However, the financial element is rarely the most disturbing
factor of internally spent hours. In general, document production
proceedings have the consequence that the concerned employees
will have less time to spend on other projects or will have to work
overtime.

This factor should not be underestimated. Arbitration should not
interfere with the ordinary course of business. The document
production procedure should not be burdensome to such an extent
that IT staff have problems with their daily support or

that in-house counsel have insufficient time to prepare the
annual meeting of shareholders. It is one of the purposes of Article
9(2)(c) IBA Rules to avoid such situations.

A further temporal element is that the document production
procedure should not considerably delay the arbitration proceedings.

Usually, the document production procedure extends over some
weeks or, at most, two or three months. If the approval of
document production requests has the consequence that a longer
period of time is needed for the document production procedure, the
issue arises of whether the burden of producing the requested
documents is unreasonable.

The second main issue is the costs of the production of documents.

These costs can be high if external experts are needed, for
example, to restore deleted data. Lawyers’ fees are another
important source of costs. In particular, document reviews to ensure
that privileged documents are not produced can be time-consuming
and, therefore, expensive.

When deciding on the unreasonable burden, the arbitral tribunal
should take the expectations of the parties into account. The
commercially acceptable degree of the burden may be different in a
dispute between two civil law parties than in a dispute between
common law parties. Parties with a civil law background may not
expect to incur costs in relation to document production and,
therefore, consider a relatively small amount of time and money to
be an unreasonable burden. By contrast, parties who mainly have
experience in common law countries may be more tolerant towards
burdensome document production requests. The expectations of the
parties are examined in more detail in Chapter 7.

[D] . Unreasonable Burden of Restoring Data from Back-Up
Tapes

Deleted documents can often be found on back-up tapes. The



question arises of whether the recovery of data from back-up tapes
is unreasonably burdensome. However, this issue only arises if it is
established that the requested documents are material to the
outcome of the case. The materiality of deleted data and back-up
data is determined in the same way as for other documents.

Back-up tapes provide security in the case of disaster such as a
major fire. Their purpose is to replicate the system after such an
incident. Back-up tapes are not used in daily business and are
not designed to be available for litigation and arbitration.

The ClArb Protocol and the CPR Protocol are more specific on the
restoration of back-up tapes than the IBA Rules. Both reject the
restoration of back-up tapes in principle. The ClArb Protocol, note 7,
states:

In the absence of particular justification it will normally
not be appropriate to order the restoration of back-up
tapes; erased, damaged or fragmented data; archived
data or data routinely deleted in the normal course of
business operations.

Similarly, section 1(d)(1) CPR Protocol reads as follows:

Requests for back-up tapes, or fragmented or deleted
files should only be granted if the requesting party can
demonstrate a reasonable likelihood that files were
deliberately destroyed or altered by a party in
anticipation of litigation or arbitration and outside of
that party’s document-retention policies operated in
good faith.

Furthermore, several authors from civil and common law countries
and the ICC Commission on Arbitration defend the opinion that the
restoration of back-up tapes is overly burdensome in most cases.

Nevertheless, technological progress has made it easier and
cheaper to recover data from back-up tapes. Despite this
development, the restoration of back-up tapes still requires an extra
effort that is not made in daily business. Most arbitration users
would not expect such extra efforts, since arbitration is considered
to be an informal and efficient form of dispute resolution. Hence, the
restoration of back-up tapes would be a negative surprise for them.
In line with most authorities, this book suggests that the restoration
of back-up tapes should still be considered to be overly burdensome
under Article 9(2)(c) IBA Rules.

The legal situation is more difficult to assess under the ICDR Rules,
which do not explicitly provide that an unreasonable burden is a
ground to exclude document production.

Nonetheless, an article published in 2008 defends the opinion that
the wording of the ICDR Guidelines, at 4, which is identical to the
current Article 21(6) ICDR Rules, excludes the recovery of deleted
data. The article bases its conclusion on the fact that the ICDR
Guidelines, at 4, use the word ‘documents’, but do not use the
words ‘data’ or ‘information’.

This terminological argument can be questioned, however. Neither
the ICDR Rules nor the ICDR Guidelines defines the word
‘document’. According to the generally accepted definition of the
IBA Rules, the word ‘document’ includes data of any kind (see
Chapter 2 section §2.01 [A] supra). Therefore, the use of the word
‘document’ does not seem to exclude the recovery of deleted data.



Nonetheless, the recovery of deleted data is difficult to reconcile
with the purpose of the ICDR Guidelines (and of the ICDR Rules)
that aim to exclude time-consuming and costly discovery
proceedings from international arbitration. As arule, the
restoration of back-up tapes would contradict these purposes.

[E] . An Estimation of Time and Money to Support the
Objection

A party that raises the objection of an unreasonable burden may
estimate the time and costs that it would need to comply with the
request. Even a rough estimation helps the arbitral tribunal decide
on the objection. If external experts are needed to comply with the
document production request, the objecting party may ask an offer
of experts and submit it to the arbitral tribunal. However, if the
involvement of external experts is considered unreasonable per se,
there is no need to ask an offer of experts.

It would be excessive for an arbitral tribunal to generally require an
estimation of time and costs for the objections of an unreasonable
burden. Rather, an estimation of time and costs should be
considered to be a possibility of the requested party to support an
objection of an unreasonable burden.

[F] . Use of ‘'Sampling’ to Reduce the Burden

The Commentary of the IBA Rules of Evidence Review
Subcommittee provides the example that the amount of requested
documents creates an unreasonable burden. This can be the
case if the accuracy of a repetitive business operation is disputed
between the parties. In particular in accounting disputes, a huge
amount of e-documents may be relevant to the case and material to
its outcome.

In such cases, the ‘sampling’ method can be used to reduce the
burden of document production. Instead of the production of all
these documents, the production of a sample helps drastically
reduce the burden of production. However, it must be ensured
that a sample is selected on a random basis.

[G] . Summary

Article 9(2)(c) IBA Rules is not a general clause that applies every
time a document production request is too burdensome. Rather, the
provision only applies when a document production fulfils the
requirements of Article 3 IBA Rules.

A burden is unreasonable if it exceeds a commercially acceptable
degree. In an individual case, the threshold depends on the amount
in dispute and the expectations of the parties. The higher the
amount in dispute, the higher ‘reasonable’ costs are in absolute
terms, but the lower is the percentage of the amount in dispute that
leads to an unreasonable burden. The burden of restoring data from
back-up tapes is usually unreasonable. A requested party may use
an estimation of time and costs to support the objection of an
unreasonable burden. ‘Sampling’ can be used to reduce the burden
of document production.

§5.14. NON-EXISTENCE, LOSS AND DESTRUCTION OF



DOCUMENTS

[A] . Introduction

Non-existent, lost or destroyed documents are a particularly thorny
issue for arbitral tribunals. While an arbitral tribunal can determine,
based on legal criteria, whether a document production request is
specific enough or a requested document is material to the outcome
of the case, the question of whether a document exists is, in the
first instance, a factual issue.

Even worse, it normally is a factual issue of which the arbitral
tribunal has no actual knowledge. In most cases, the record does
not provide any information as to whether the requested documents
exist(ed). Furthermore, a request for categories of documents
implies that the requesting party does not know exactly whether
documents exist (see Chapter 3 section §3.04 supra). If the
requesting party had specific information on the requested
documents, it would most likely have made a request for individual
documents.

Against this background, the question arises of under what
conditions an arbitral tribunal should accept the objections that the
requested documents do not exist, have been lost or destroyed.
Furthermore, this book examines whether the same requirements
should be applied to the non-existence, loss and destruction of
documents.

[B] . Non-existing Documents

As one of the requirements of a document production request, the
requesting party must reasonably believe that the documents or
categories of documents exist pursuant to Article 3(3)(a) IBA Rules.
Hence, the requesting party neither needs to prove the existence of
the requested documents nor does it have to demonstrate the
likelihood of the existence of the requested documents in order to
make a document production request. The threshold of reasonable
belief is lower. Reasonable assumptions should be sufficient,

such as the one that a specific matter has been discussed at a
board meeting of the requested party and that the minutes of this
meeting exist.

If this low standard is fulfilled, the decision on the existence of
requested documents should depend on the answer to the
document production request. In the 2006 ICC Bulletin (Special
Supplement), unpublished procedural orders of three arbitral
tribunals are cited on this issue. A procedural order required that
the requests for internal documents contain concrete indications of
their existence. The other two arbitral tribunals waited to see
whether the requested party disputed the existence of the requested
documents.

The second approach seems to be preferable and more in line with
the IBA Rules. In the first case, the requesting party relied ‘on the
general presumption that companies do establish and keep internal
documents relating to their business dealings’. Contrary to the
decision of the arbitrator, this could have been considered to be
sufficient for reasonable belief.

If the requested party does not challenge the existence of the
requested documents, an arbitral tribunal may conclude that the



requested documents exist. This conclusion is normally
justified, since a requested party rarely forgets to invoke the non-
existence of the requested documents. If the requested party,
nevertheless, omits to object in due time that the requested
documents do not exist, it risks the arbitral tribunal drawing adverse
inferences from the non-production pursuant to Article 9(5) IBA

Rules (see Chapter 9 section §9.02 infra).

If the requested party disputes the existence of the requested
documents, the question of the standard of evidence arises.
According to one of the unpublished arbitral decisions cited in the
2006 ICC Bulletin (Special Supplement), the requesting party is
required to show the likely existence of the requested documents.

Two Swiss scholars come to a similar conclusion, but consider
the issue from a different angle. According to the latter authors, the
arbitral tribunal examines the plausibility of the objection.

By contrast, a commentary of an English author states that arbitral
tribunals assume the good faith of parties and counsel and usually
accept the argument that the requested documents do not exist:

A party may say, through counsel, that it has
searched and cannot find a document or class of
documents. Absent very good reason such
explanations will be accepted at face value. The good
faith of counsel is invariably assumed and that of the
parties taken as read although evidence can be

adduced to the contrary.
Similarly, another common law scholar explains:

It takes an exceptionally unscrupulous client or lawyer
to hide or destroy evidence. Exceptions should not
define normative rules and practices for document
production in international arbitration. ... Parties acting
in good faith will explain the evidence, not hide or

destroy it.

Hence, the two latter authorities apply a different test than the two
Swiss scholars and the arbitral tribunal in the case cited in the 2006
ICC Bulletin (Special Supplement). If the existence of the requested
documents is disputed, the two Swiss scholars and the mentioned
arbitral decision analyse the likelihood that the requested
documents exist. By contrast, according to the commentary of the
English author, the requesting party needs to prove
the existence of the requested documents in order to reverse the
assumption of the good faith of the requested party.

The IBA Rules only define the threshold for the loss or destruction
of a document, but not for the existence of a document. Pursuant to
Article 9(2)(d) IBA Rules, the requested party needs to show that
the loss or destruction of the requested document has occurred
‘with reasonable likelihood'. From a systematic point of view, the
same criteria should be used as if the existence of the requested
documents is disputed. However, the burden of proof is reversed.
While the requested party must show the likelihood of the loss or
destruction of the requested documents, the requesting party is
required to demonstrate that the requested documents are likely to
exist.

[C] . Lost and Destroyed Documents

Pursuant to Article 9(2)(d) IBA Rules, a party may object that a
requested document has been lost or destroyed. This objection



implicitly recognizes that the document once existed. Hence, the

issue of non-existing documents, on the one hand, and of lost or

destroyed documents, on the other, should not occur in relation to
the same documents.

According to Article 9(2)(d) IBA Rules, the requested party must
show ‘with reasonable likelihood’ that the loss or destruction of the
requested documents has occurred. The Commentary of the IBA
Rules of Evidence Review Subcommittee points out that it may be

impossible to prove the loss of a document.

In particular, a party can submit its document retention policy to
demonstrate that a document was likely to have been destroyed.

The destruction of a document in accordance with a reasonable
document retention policy is not objectionable under the IBA Rules.

Rather, it is one of the purposes of Article 9(2)(d) IBA Rules
that such policies are considered to be valid grounds to exclude
documents from production. Nevertheless, an arbitral tribunal may
not accept that a document retention policy that has been
implemented or modified after the dispute arose could be a valid
ground for the exclusion of evidence.

Furthermore, the exclusion of documents from production is justified
if the destruction of the requested documents was in accordance
with general business practices. Such practices may depend on
the industry and regional characteristics.

In contrast to the procedural rules in common law countries, no
provision in the IBA Rules provides for a duty of the parties to retain
documents. In particular, the principle of good faith does not impose
an affirmative duty to preserve documents or to prevent the
destruction of potentially material documents. In other words,
there is no ‘arbitration hold’ similar to the ‘litigation hold’ in US court
proceedings under the IBA Rules. In 2010, when
the current IBA Rules were adopted, there was no such rule in
international arbitration at all.

However, this changed when the IBA Council adopted, on 23 May
2013, the IBA Guidelines on Party Representation in International
Arbitration (IBA Guidelines). Like the IBA Rules, the IBA
Guidelines apply if the parties have agreed on them or if the arbitral
tribunal uses its discretion to apply them. However, the
introduction of the IBA Guidelines led to unusually sharp criticism
by practitioners. Even supporting voices have doubts
whether the IBA Guidelines will be widely used.

IBA Guideline 12 aimed to indirectly introduce a duty of the parties
to preserve all potentially relevant documents:

When the arbitral proceedings involve or are likely to
involve Document production, a Party Representative
should inform the client of the need to preserve, so far
as reasonably possible, Documents, including
electronic Documents that would otherwise be deleted
in accordance with a Document retention policy or in
the ordinary course of business, which are potentially
relevant to the arbitration.

Hence, the IBA Guidelines introduced a duty of counsel to inform
the party of its duty to retain documents that the party would not
have if only the IBA Rules applied. De facto, the IBA Guidelines

amended the IBA Rules through the backdoor. The introduction
of an ‘arbitration hold’ is a major change in international arbitration.



An article justifies the introduction of IBA Guideline 12 as follows:
‘Since no document production can be effective without a litigation
hold it is understandable that the IBA wanted to include Guideline
12° This book takes a different viewpoint. A costly ‘arbitration
hold’ is by no way required for an effective document production. If
there is no ‘arbitration hold’ in place, this does not mean that the
parties can start destroying their documents. Rather, this means
that the parties just follow their usual document retention policies.

The divergence between the IBA Rules and IBA Guidelines may be
seen against the backdrop of the tensions between civil law and
common law practitioners when it comes to the establishment of
international standards. Even if legal cultures are equally
represented in the elaboration of different guidelines, the results are

not necessarily the same.

The duty to retain documents is very broad under IBA Guideline 12,
since the provision concerns all documents that are potentially
relevant to the arbitration. A document is potentially relevant if
the possibility of it being used by a party in the arbitration
proceedings to present its case cannot be excluded. For example,
the internal notes of witnesses of minor importance are potentially
relevant to a case. Hence, this duty covers a huge amount of
documents in a typical arbitration case.

The IBA Guidelines justify this broad duty based on the early stage
of the proceedings, when counsel advise their parties on the
preservation of evidence. At this stage, counsel usually does
not know yet whether a document will be material to the outcome of
the dispute.

The rule of IBA Guideline 12 seems to be inspired by US law,
particularly by the Sedona Principles. Sedona Principle 1
provides in particular that ‘organizations must properly preserve
electronically stored information that can reasonably be anticipated
to be relevant to litigation’.

In contrast to the Sedona Principles, IBA Guideline 12 does not
seem to apply in reasonable anticipation of legal proceedings, but
from the beginning of arbitration proceedings. A common law author
admits that this appears to be the ‘plain meaning’ of IBA Guideline
12, but considers that such a reading would be ‘unfortunate’.

Taking into account that an ‘arbitration hold’ would be a major and
controversial change in international arbitration, there seems to be
no basis for an interpretation of IBA Guideline 12 that goes
significantly further than its wording. IBA Guideline 12 does not aim
at fully implementing common law rules on litigation hold.

The condition that ‘arbitral proceedings involve or are likely to
involve Document production’ is fulfilled in almost every arbitration,
since document production has become a standard in international

arbitration.

The formulation ‘need to preserve’ is a softer version of the wording
‘obligation to preserve’ used in the Sedona Principle 5. Nonetheless,
the existence of a ‘need to preserve’ also implies that there must be
a duty to preserve documents. Otherwise, the provision would be
toothless.

The restriction that documents must be preserved ‘so far as
reasonably possible’ is vague. Many companies offer services for



the retention of e-documents to comply with US law. Therefore, it is
in most cases possible to preserve e-documents that would
otherwise be deleted in accordance with a document retention policy
or in the ordinary course of business.

The question of whether it is reasonable to take such measures is a
cost issue. In the US, the duty to preserve documents in
anticipation of litigation causes enormous costs. By contrast, IBA
Guideline 12 only applies to ongoing arbitration proceedings and,
therefore, causes lower costs. Nonetheless, it can be expected that
companies incur considerable costs if they have to mandate
specialized companies for the preservation of e-documents.
Whether these costs are reasonable depends on the amount in
dispute and on the expectations of the parties.

Moreover, a party may have duties to retain documents under
national law that should be taken into consideration. In
particular, such duties may exist under corporate and tax law.

An arbitral tribunal may consider that the destruction of documents
in violation of such provisions to be no valid ground for the
exclusion of document production. Obviously, the wilful destruction
of evidence is no grounds for exclusion under Article 9(2)(d) IBA
Rules.

[D] . Summary

In cases of the disputed existence, loss or destruction of the
requested documents, reasonable likelihood is the applicable
standard under the IBA Rules. If the requested party disputes the
existence of the requested documents, the requesting party is
required to demonstrate that the requested documents are likely to
exist. If the requested party alleges that the requested documents
have been lost or destroyed, it must show the likelihood of their loss
or destruction. For example, a party can show the likelihood of
destruction by the production of its document retention policy.

§5.15. PROCEDURAL ECONOMY, PROPORTIONALITY,
FAIRNESS AND EQUALITY

Pursuant to Article 9(2)(g) IBA Rules, compelling ‘considerations of
procedural economy, proportionality, fairness or equality of the
Parties’ are grounds to exclude documents from production. The
Commentary of the IBA Rules of Evidence Review Subcommittee

describes Article 9(2)(g) IBA Rules as ‘a catch-all provision’.

At first sight, the potential scope of the application of Article 9(2)(g)
IBA Rules seems to be broad, because four principles are
mentioned. However, Article 9(2)(g) IBA Rules is of subsidiary
nature. The provision only applies if the requirements of Article 3(3)
IBA Rules are fulfilled and if there is no other grounds for the
exclusion of Article 9(2) IBA Rules. Furthermore,
its threshold is high, since the considerations must be compelling.

In particular, compelling reasons of fairness and equality are
grounds to exclude documents from production under Article 9(2)
(9) IBA Rules. Most or all arbitration statutes require fairness and

equality.

In the 2010 Revision of the IBA Rules, the most important
application of Article 9(2)(g) IBA Rules, i.e., equal treatment in
relation to privileges, was included in Article 9(3)(e) IBA Rules.
In relation to privileges, the application of different national laws
requires the application of this grounds for exclusion from



production (see Chapter 5 section §5.09 [F] supra). In contrast, an
international standard applies to the requirements of document
production and to the other objections against document production
requests (see Chapter 1 section §1.01 and Chapter 5 section §5.11
[F] supra). Hence, beyond the issue of privilege, there is less
reason to exclude documents from production based on the equality
of treatment.

A significant ground for exclusion from production is the criterion of
procedural economy. Some authors from common law countries
express concerns that the concept of procedural economy is

‘unfamiliar’, ‘uncertain’ and ‘nebulous’.

Procedural economy is an important procedural principle in several
civil law countries. Therefore, it may not be of surprise that authors
from civil law countries do not share the concern that this concept

is ‘unfamiliar’. For example, under Swiss law, procedural economy

means accomplishing the goals of the procedure in the shortest

possible time and with minimal costs.

In international arbitration, procedural economy may be defined as
meaning that the parties spend minimal time and costs properly
establishing the facts. Therefore, the term ‘procedural economy’
requires conflicting interests to be reconciled. Although the burden
of the requested party should be as low as possible, the
establishment of facts should be complete. The term ‘compelling’
means that documents should only be excluded in serious cases.
An exclusion of document production is justified if an approval of a
document production request led to an inefficient document
production procedure.

The criterion of proportionality also relates to the burden of the
requested party. Proportionality means that the arbitral tribunal
weighs the burden against the potential use of the documents.

The subsidiary nature of Article 9(2)(g) IBA Rules considerably
restricts the scope of these grounds for exclusion. If the burden
alone is unreasonable, Article 9(2)(c) IBA Rules applies. If the
requested documents are not material to the outcome of the case,
the requirement of Article 3(3)(b) IBA Rules is not
fulfilled and Article 9(2)(g) IBA Rules does not apply either.

Article 9(2)(g) IBA Rules only applies if the documents are material
to the outcome of the dispute and if the burden is not unreasonable
per se. Additionally, it is required that either the burden is not as low
as it could be for the complete establishment of facts or that the
production of the requested documents is too burdensome in view
of their limited importance. These conditions can hardly be
simultaneously fulfilled. However, this is in line with the purpose of
a ‘catch-all provision’. As an objection, Article 9(2)(g) IBA Rules is a
last resort.

§5.16. NO DUTY TO SUBMIT ADVERSE DOCUMENTS BASED
ON GOOD FAITH

In preparation of the 2010 Revision of the IBA Rules, several
modifications were suggested. According to a member of the IBA
Working Party, it was discussed to introduce:

an express obligation to produce any document that,
to that party’s actual knowledge, is manifestly
relevant to the substantive issues to be decided by
the arbitrators in their award. This obligation would
derive from a party’s general duty to conduct its case
in good faith, without improper means, in all



consensual arbitrations.

Now, paragraph 3 of the Preamble of the IBA Rules states: ‘The
taking of evidence shall be conducted on the principles that each
Party shall act in good faith ...”. In view of the discussion before the
2010 Revision, the question arises of whether the principle of good
faith imposes a duty to produce documents that are manifestly
relevant to substantive issues.

A member of the IBA Rules of Evidence Review Subcommittee
points out that the duty of good faith does not require a party to
submit documents beyond the limits of Article 3 IBA Rules.

Indeed, Article 3 IBA Rules only provides that documents must be
produced on request (by a party or the arbitral tribunal). It would be
contrary to the purpose of this provision to oblige a party to
spontaneously submit adverse documents based on the principle of
good faith.

Furthermore, it is the purpose of the Preamble to provide some
explanations of but not to modify the IBA Rules. In addition, a duty
to spontaneously submit adverse documents would be a radical
change from the system of the 1999 IBA Rules. The drafters of
the current IBA Rules did not intend such changes (see Chapter 5
section §5.04 supra). As a result, the duty of good faith does not
imply a duty to spontaneously submit adverse documents.

A commentary on the IBA Rules explains that requests for
‘intentionally burdensome, excessive, irrelevant or immaterial’
documents violate the principle of good faith.
According to the commentary, the duty of good faith can be relevant
for the decision-making process with regard to such requests.

However, the mentioned types of requests do not fulfil the
requirements of Article 3(3) IBA Rules or the requested documents
are excluded from production based on Article 9(2) IBA Rules.

As a consequence, there is no need to base the dismissal of
document production on the principle of good faith.

Rather, a violation of good faith can be relevant to the decision on
costs (see Chapter 9 section §9.03 infra). Article 9(7) IBA Rules
reads as follows:

If the Arbitral Tribunal determines that a Party has
failed to conduct itself in good faith in the taking of
evidence, the Arbitral Tribunal may, in addition to any
other measures available under these Rules, take
such failure into account in its assignment of the
costs of the arbitration, including costs arising out of
or in connection with the taking of evidence.

Hence, the arbitral tribunal can take into consideration when
deciding on costs that a party intentionally requested ‘burdensome,
excessive, irrelevant or immaterial’ documents. The party that acted
in bad faith may thus have to bear the full costs related to such
requests.

§5.17. CONCLUSION

The interpretation of the IBA Rules is crucial in arbitration practice.
This chapter suggested definitions of several terms that neither the
IBA Rules nor the Commentary of the IBA Rules of Evidence
Review Subcommittee defines. In particular, it defined ‘materiality to
the outcome of the case’, ‘possession, custody or control’, ‘fishing
expeditions’, ‘privilege’, ‘legal impediment’, ‘technical or commercial



confidentiality’, ‘unreasonable burden’ and ‘procedural economy’.

The first key requirement, specificity, should not be interpreted too
rigidly. Contrary to the opinions of several authors, there is no
abstract rule about what is sufficient to identify a document or a
category of documents. Of the numerous possible specifications,
only the subject matter is imperative in requests for categories of
documents pursuant to Article 3(3)(a)(ii) IBA Rules. The most
important issue of e-document production is whether a request for
categories of e-documents can include search terms. However, the
current IBA Rules leave this question open. The corresponding rule
of Article 3(3)(a)(ii) IBA Rules is only optional.

Materiality to the outcome of the case is the second key
requirement. A document that is material to the outcome of the
case is necessarily relevant. Hence, the criterion of relevance to the
case is redundant. In addition, it is not sufficient that the requested
documents are potentially material to the outcome of the case,
since an arbitral tribunal must be convinced of the materiality of a
requested document according to the Commentary
of the IBA Rules of Evidence Review Subcommittee. The requested
documents must be prima facie material.

It is controversial whether the burden of proof is an additional
requirement for document production. According to this book, the
requesting party does not need to bear the burden of proof for the
facts that it intends to prove with the requested documents. It would
be contrary to the idea of the IBA Rules of being a compromise
between civil law and common law countries to apply an additional
requirement that does not even apply in some civil law countries.

Furthermore, the wording and purpose of Article 3(3)(c) IBA Rules
favour a broad interpretation of ‘possession, custody or control’. If
documents are in the hands of an affiliated company of a party,
mutual assistance proceedings before state courts are not a viable
alternative.

Practitioners often overestimate the importance of the grounds for
the exclusion of document production. Article 9(2) IBA Rules only
apply if the requirements of Article 3(3) IBA Rules are fulfilled.

Privilege is the most important reason to exclude documents from
production. The IBA Rules refer to national laws on privilege. Based
on the expectations of the parties and their advisors, the legal
professional privilege will be often governed by the law of the
counsel’s home jurisdiction and the settlement privilege by the law
of the parties’ home jurisdiction. In line with Article 9(3)(e) IBA
Rules, the more favourable law is applied to both parties.

It results from the analysis of comparative law that US and English
law generally provide broader protection of privilege than Swiss and
German law. However, rules on inadvertent waiver and restrictive
definitions of the term ‘corporate client’ limit this protection. The
application of the ‘most favoured nation approach’ is complex and
jeopardizes the efficiency of the document production procedure.

The complete exclusion of documents based on technical or
commercial confidentiality requires compelling reasons and is the
exception. As a rule, arbitral tribunals take confidentiality measures
to protect the confidentiality of documents. The most important
measures are the redaction of documents, only-counsel review and
the appointment of a confidentiality expert.

The unreasonable burden of producing the requested documents is
further grounds for exclusion from production. The threshold of an
unreasonable burden depends on the amount in dispute and the



expectations of the parties. It usually constitutes an unreasonable
burden to restore data from back-up tapes. A requested party may
use an estimation of time and costs to support the objection of an
unreasonable burden.

The non-existence, loss and destruction of requested documents
are further grounds for exclusion from document production. If the
requested party disputes the existence of the requested documents,
the requesting party is required to demonstrate that the requested
documents are likely to exist. By contrast, if the requested party
alleges that the requested documents have been lost or destroyed,
the requested party must show the likelihood of the loss or
destruction of the requested documents.

Overall, an overly formalistic approach should be avoided and the
IBA Rules should not be reinterpreted as civil law or common law
rules. Rather, a balanced and practical approach in the interpretation
of the IBA Rules deserves to be promoted.

§5.18. OUTLOOK: IBA RULES SHOULD NOT BECOME A CODE

Despite the great importance of the IBA Rules, a better
understanding of them may not be sufficient to master the
challenges of document production in international arbitration. It can
neither be the only nor the ultimate goal to achieve greater
convergence in the interpretation of the IBA Rules. Otherwise, it
would be pursued that the IBA Rules become a code of evidence for
international arbitration proceedings.

This risk may seem to be remote, because most authors do not
agree with such a level of harmonization. However, the
standardization of arbitration procedures can develop its own
momentum, as an experienced arbitrator points out:

Many para-regulatory texts seek to [sic] further
unification, but many unify even if this is not their
goal. In fact, any text, once it is written, makes
borrowing easy and leads to unexpected unification of
law. (emphasis original)

The overwhelming success of the IBA Rules has triggered a flood of
commentaries on them. When the second and following editions of
these books appear, the opinions may have converged to some
degree and influenced arbitration practice. This conceivable
development implies the risk that evidentiary proceedings become
fully standardized in arbitration practice.

This should be considered to be a danger, since it would be the end
of arbitration as a flexible form of dispute resolution. Chapters 7 and
8 search for new solutions for document production. The goal is to
maintain the flexibility of international arbitration despite the trend
towards more detailed rules.
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